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What instructions, if any, should be given 
the jury as to a witness’ insanity, when it is 
offered and attempted to prove, or is proven 
that he is insane, or has been, to the judge, 
when the witness is produced? In answer- 
ing this question we must first determine 
whether the mere fact of insanity renders a 
witness incompetent. Under the old rule of 
common law and the statutes of many of the 
states persons of unsound mind are said to 
be incompetent to testify. But whether un- 
der such statutes or the rule at common law 
a lunatic, monomaniac, or other person in- 
sane On one or more special subjects could, 
under any circumstances, be permitted to 
testify, was not definitely determined until 
the celebrated English case of Regina v. 
Hill, 5 Cox, Cr. Cas. 259. In this case 
Chief Justice Campbell held that if a person 
be so insane as not to understand the nature 
of an oath, he is not admissible. ‘‘But,’’ 
the court said, ‘‘a person subject to a con- 
siderable amount of insane delusion may yet 
be under the sanction of an oath and capable 
of giving very material evidence upon the 
subject-matter under consideration. The 
proper test must always be, does the lunatic 
understand what he is saying, and does he 
understand the obligation of an oath. The 
lunatic may be examined himself and his 
state of mind may be discovered, and wit- 
nesses may be adduced to show in what state 
of sanity or insanity he actually is. Still, if 
he can stand the test proposed, the jury 
must determine all the rest.’’ The rule thus 
announced was accepted by the United States 
Supreme Court in the case of District of 
Columbia v. Armes, 107 U. S. 519, where the 
court, speaking through Mr. Justice Field, 
laid down the rule as follows: A person af- 
fected with insanity is admissible as a wit- 
ness, if it appears to the court, upon examin- 
ing him and competent witnesses, that he 
has sufficient understanding to apprehend 
the obligation of an oath, and to be capable 
of giving a correct account of the matters 
which he has seen or heard in reference to 
the questions at issue. This undoubtedly is 
the settled rule on this subject, indisputable 





by either reason or authority. Wright v. 
Express Co., 80 Fed. Rep. 85 ; Pittsburg, etc. 
R. R. v. Thompson, 82 Fed. Rep. 720; 
Tucker v. Shaw, 158 Ill. 326; State v. Hay- 
ward, 62 Minn. 475, 65 N. W. Rep. 63; 
State v. Brown (Del. 1896), 36 Atl. Rep. 
458; City of Guthrie v. Shaffer (1898), 7 
Okla. 459 ; Bowdle v. Detroit Street Railway 
Co. (Mich. 1894), 61 N. W. Rep. 529. 

The competency of the witness having 
been determined at the preliminary hearing 
of the court, the question of how far the in- 
sanity of the witness affects his testimony is 
one solely for the jury and evidence on that 
point may be introduced by the opposing 
counsel and considered by the jury under 
proper instructions from the court. Bowdle 
v. Detroit Street Railway Co. (Mich.1894),61 
N. W. Rep.529; City of Guthrie v. Shaffer, 
7 Okla. 459; State v. Brown, 2 Marvell 
(Del. 1896), 380, 36 Atl. Rep. 529. In re- 
gard to the character of the evidence offered 
to prove a witness’ insanity, it will be in- 
structive to consider carefully the recent 
case of State v. Hayward, 62 Minn. 474, 65 
N. W. Rep. 63, where the court makes a dis- 
tinction between insanity as a direct, issue 
and as a collateral issue, asin the attempt to 
impeach the credibility of a witness, and 
holds that the trial court may refuse to re- 
ceive any indirect evidence of insanity, as, 
for instance,of witness’ ancestors or relatives, 
or of his own prior, temporary delusions, 
until some other evidence is first given of his 
insanity at the time of the transactions testi- 
fied to or at the time of the trial. 

After the case is closed and evidence of a 
witness’ insanity has been introduced to im- 
peach his testimony, the question of 
most serious difficulty is the drawing 
up of the proper’ instructions for 
the jury. The authorities are not altogether 
clear on the question as to the extent to 
which the trial court may go in interfering 
with the discretion of the jury. In District 
of Columbia v. Armes, 107 U. S. 519, 521, 
very conclusive evidence had been introduced 
of a witness’ insanity, and though the court 
held the witness to be competent it instructed 
the jury that his testimony must be taken 
with some allowance, considering his condi- 
tion of mind and his incapacity to remember 
all the circumstances. The United States Su- 
preme Court held this to be a proper instruc- 
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tion, and it is safe to affirm that in all cases 
where the court admits evidence of a wit- 
ness’ insanity at all, such an instruction 
would be proper. The case of Bowdle 
v. Railway, supra, seems to have gone 
farther than all other authorities. There 
the court held that where there is evidence 
that a witness is demented, it is proper to 
charge that, if the jury believe from the evi- 
dence that the witness is without sufficient 
mental capacity to understand what is going 
on, they are not at liberty to consider his 
testimony. McGrath, C. J., dissented. The 
court said: ‘‘When the preliminary question 
is passed and the court has determined that 
the witness is competent to testify, the en- 
tire controversy is then transferred to the 
jury. The court may not say to the jury 
that the witness is or is not entitled to cre- 
dence. The jury may reject the testimony en- 
tirely or may attach whatever weight to it 
they choose. We are cited to no authority 
which holds that it is incorrect to instruct 
the jury that, if they shall determine from 
the evidence that a witness is soinsane as not 
tocomprehend or be able to understand what 
he is doing and saying, and to remember 
what has transpired in regard to the subject 
about which he is testifying, they should re- 
ject his testimony altogether.’’ The court 
in this case undoubtedly states the correct 
rule. The trial court has the first right to 
exclude the witness, and on preliminary ex- 
amination may decide that the witness is com- 
petent to testify. The same or additional evi- 
dence, however, may then be given to the 
jury who hear it along with other evidence in 
the case and have the same right as the court 
to exclude, in their discretion, the entire evi- 
dence or give it such weight as they think fit ; 
and they must reject it altogether if they find 
the witness without sufficient mental capacity 
to understand what is going on. 

Probably the most correct and safest con- 
struction in such cases is that approved in 
the very recent case of City of Guthrie v. 
Shaffer, 7 Okla. 459, 54 Pac. Rep. 698. In 
that case the defendant introduced evidence 
tending to show that plaintiff, who testified 
in her own behalf, was of unsound mind. 
The court gave the following instruction to 
the jury: ‘‘Testimony is before you tending 
to show that since the time of plaintiff’s in- 
jury her mind is somewhat impaired, and you 





are instructed that, indetermining the weight 
to be given to her testimony, you should take 
into consideration the testimony tending to 
show the mental condition of the plaintiff at 
this time, and from such testimony, together 
with her own statements and evidence as to 
how the accident occurred, give to her testi- 
mony such weight as in your judgment the 
same is entitled to.’” The Supreme Court of 
Oklahoma unanimously approved this in- 
struction. 

We have gone so much at length into this 
subject because of inquiries which we have 
received and from the further fact also that 
neither text- books nor digests give any light 
whatever on the question. In fact, in some 
of the cases which we have cited the reporter 
failed to notice in the syllabi the fact that 
the question of proper instructions in such 
cases had been passed upon. It would have 
been easier and probably more appropriate 
to have prepared an article rather than an 
editorial on this question, but we thought 
best to condense the entire subject into the 
latter form, merely blazing a way for the 
more exhaustive consideration of the indi- 
vidual cases. 








NOTES OF IMPORTANT DECISIONS. 


CouRTS—HOLDING JUSTICE COURT ON THE 
SIDEWALK.—Justice Lumpkin of the Supreme 
Court of Georgia is undoubtedly one of the great- 
est of legalhumorists. Some of the most serious 
of legal tangles over which the painstaking at- 
torneys have labored into the small hours of the 
night, are cut and solved by the sharp wit of this 
unique jurist. His sense of humor is remarkable 
being only equaled by his keen insight into the 
merits and equities of thecase. In a compara- 
tively recent case the court was called to con- 
sider an appeal from the judgment of a justice’s 
court where the court was held on the sidewalk 
instead of the accustomed place, because the 
justice had been barred out of his office by his 
landlord. After stating the facts the court pro- 
ceeds: 

‘‘Representatives in that militia district, the 
justice of the peace and notary public and ex 
officio justice, took counsel of each other, and 
finally (though perhaps unconscious of the coin- 
cidence) arrived at somewhat the same conclu- 
sion as the Roman poet Propertius when he said, 
‘In magnis et voluisse sat est.’ ‘At least, 
whether influenced by the elegiac opinion 
of the Latin author or not, they decided 
to act on the doctrine which in the administra- 
tion of charitable trusts is sometimes known as 
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the doctrine of cy pres,—that is, in plain English, 
if they could not do the exact thing they desired, 


they would do the next best thing which they | 


could. They accordingly descended to the foot of 
the steps, where the stairway debouched upon 
the sidewalk, and there erected the altar of 
justice; and lestsome stray lamb from the flock 
of litigants might find his way, by force of habit, 
to the top of the stairs, the justice of the peace 
and ex officio justice took their seats at the bot- 
tom. Thus, no flotsam or jetsam of the law 
could possibly be cast up unobserved. The liti- 
gants were on the sidewalk, the justices in the 
doorway, and thus was justice done. If the pro- 
ceedings reminds one of the simple procedure of 
the courts when the cadi administered justice 
under the palm tree; or if justice administered 
on the sidewalk makes one think of the early 
English court of ‘Pied-Poudre,’—it must not be 
forgotten that substantial justice was often ad- 
ininistered in both of those courts. 

‘The case was thus tried and the judgment 
rendered. There is no complaint that it was not 
properly tried, or that any person was misled or 
absent, or that substantial justice was not 
reached; but it is contended that the judgment 
so rendered was void, a mere nullity because the 
law requires justice courts to be held at ‘fixed 
times and places,’ and it is contended that the 
place fixed was the room upstairs, and that the 
judgment could not lawfully be rendered else- 
where; in a word, that a judgment upstairs would 
have been good, but a judgment downstairs was 
void. Icannot quite agree to this proposition. I 
do not think that a judgment must needs lose its 
life in descending a flight of stairs.’ 





RELEASE — CONSIDERATION IN CASE OF 
PERSONAL INJURY.— The claim agent of a 
railroad is not a figure-head but rather a 
head full of figures,—figures of speech as well 
as figures of Arabic tribe, with which he 
proves to you that your claim is absolutely 
worthless, and, therefore, the offer which his 
company authorizes him to make is an act of pure 
self-sacrifice and beneficence. Ifa claim agent 
possessing these qualifications is not without 
abundant recognition and compensation from the 
company he represents, what must be said of one 
who adds to his many professional virtues, that 
of being able to convince an injured claimant 
that to execute a release without a consideration, 
but under seal so as to import a consideration, 
would result to his immediate advantage, without 
uncovering himself to a charge of fraud or undue 
influence. A case of this kind is disclosed by the 
recent case of Boutten v. Railroad (N. Car.), 38 
S. E. Rep. 920. This was an action against a 
railroad for injuries, the defense set up being 
that plaintiff had executed a release from all lia- 
bility. Plaintiff was illiterate, and had signed 
the release by making his mark, and it was un- 
contradicted that no money had ever been paid 
him. Plaintiff testified that he signed theJrelease 





because he was informed that it was the means 
whereby the one who had nursed him while suf- 
fering from his injuries could secure money from 
the railroad company. The scroll following 
plaintiff's cross-mark- was made by some one 
other than plaintiff. The court held that it was 
error to nonsuit plaintiff on the ground that, the 
release being proven, the burden was on the 
plaintiff to impeach it, and that there was no evi-- 
dence so to do. The court further held that 
where one having an action for damages for 
injuries against a railroad signed a release releas- 
ing the railroad from liability, the fact that a scroll 
was placed aiter his name did not raise a pre- 
sumption of consideration which could not be 
rebutted by evidence that he received no consid- 
eration. 

The authorities on the question of what 
is a sufficient consideration to sustain’ a 
release are not always easy to reconcile. This 
much can be said, they are always scru- 
tinized with great care, and must be 
made upon sufficient consideration. In Hobbs v. 
Electric Light Co., 75 Mich. 550, it was held that 
an oral promise to take the injured party again 
into employment is a sufficient consideration for 
arelease. In a subsequent case in the same state 
the question whether a promise to re-employ 
was a sufficient consideration where claimant 
was stillin the employ of the company was an- 
swered in the negative. Potter v. Railroad, 81 
N. W. Rep. 80. This judgment was, however, 
reversed on rehearing. 82 N. W. Rep. 246. 
The court cited Purdy v. Railroad, 125 N. Y. 209, 
26 N. E. Rep. 255. To same effect, Texas Mid- 
land R. R. v. Sullivan (Tex. Civ. App.), 48 S. W. 
Rep. 598, where it was held that a railroad com- 
pany’s agreement to re-employ is a sufficient 
consideration for a release for injuries inflicted 
by the company on its employee t’:ough the 
term of employment is indefinite, and the com- 
pany hasa right to discharge in ashort time. 
Where one, during his employment, agreed in 
writing with his employer rot to hold him liable 
for an injury from his negligence, but without 
agreement as to future employment, or other 
consideration, this was held not a release. 
Peterson v. Railrvad, 36 Minn. 399; Purdy v. 
Railroad, 52 Hun (N. Y.), 267. Inthe case of 
Missouri Pacific R. R. v. Goodholm, 61 Kan. 758, 
60 Pac. Rep. 1066,-it was held that if a passenger 
who is injured in a railroad wreck executes a re- 
lease of the.company from all liability, though 
the consideration for the release be a trifle in 
sum, if the same be executed understandingly, 
he will be bound thereby. 

CONVERSION—LIABILITY OF AGENT, AUCTION- 
EER OR OTHER INTERMEDDLER WITHOUT AU- 
THORITY.—It was a common saying with Lord 
Bramwell that he never felt himself on safe 
ground in dealing with conversion. ‘I am 
never very confident,’ he said, in National Mer- 
cantile Bank v. Rymill, 44 L. T. 767, *‘as to-what 
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is or is not conversion,’ and the same feeling 
usually arises in every lawyer’s mind when he 
has to decide whether, under peculiar circum- 
stances, there has been such a conversion of 
chattels as to give rise to an action analogous to 
the old action of trover. A general definition of 
conversion, of course, it is not hard to give. The 
eminent judge just referred to spoke of it as ‘‘an 
unauthorized act which deprives another of his 
property permanently or foran indefinite time”’ 
(Hiort v. Bott, L. R. 9 Ex., p. 89), and in ordin- 
ary cases this furnishes a sufficient guide. Any 
intermeddling by a stranger with the goods of 
another in a manner prejudicial to the rights of 
that other is a conversion, andit makes no differ- 
ence whether the stranger hasor has not notice 
of the title of the true owner, or whether he acts 
on hisown account or simply as agen:. The 
case which clearly imposes liability for conver- 
sion upon an innocent agent is Stephens v. El- 
wall, 4 M. & S. 258, which was recognized as 
good Jaw in Hollins v. Fowler, L. R. 7 H. L. 
757. There aclerk had received and dispatched 
to his employer goods which had been sold by 
bankrupts after their bankruptcy. ‘The clerk,” 
said Lord Ellenborough, C. J., ‘“‘acted under an 
unavoidable ignorance and for his master’s 
benefit when he sent the goods to his master; but 
nevertheless his acts may amounttoa conversion, 
for a person is guilty of a conversion who inter- 
meddles with any property and disposes of it, 
and itis no answer that he acted under authority 
from another, who himself had no authority to 
dispose of it.”” The case of an action for con- 
version being brought against a clerk is naturally 
not of frequent occurrence, but intermediaries in 
dealing with goods who occupy a responsible 
position, such as brokers and auctioneers, are 
recognized as suitable objects of claim. The case 
of a broker was exhaustively discussed in Hollins 
v. Fowler, supra, and the judgment of Black- 
burn, J., in advising the house of lords is usually 
taken as establishing a distinction between in- 
termediaries, such ag carriers, packers and ware- 
housemen who, in dealing with goods, do nothing 
necessarily derogatory to the title of the true 
owner, and a broker who actively assists in the 
transfer of possession to an adverse claimant. In 
that case the defendant broker had in the first in- 
stance bought cotton on his ows account, ex- 
pecting, as actually happened, to be able to pass 
it on at once to one of his customers. The jury 
found that he purchased as agent in the course of 
his business as broker, but onthe ground that he 
had assisted in the transfer of the goods to his 
customer, he was held liable for a conversion 
He acted, it was pointed out by Cairns, L.C., ina 
character beyond that of a mere agent. He ex- 


ercised a volition infavorof the ultimate buyers, 
the result of which was that he transferred the 
dominion and property in the goods to the buyers 
in order that the buyers might dispose of them as 
theirown. This amounted to a conversion, but 
itis an obvious deduction from the case that, 





had he acted simply as agent for principals in 
conducting the negotiations, and not actively in- 
termeddled in passing the dominion over the 
goods, he would not have been liable. A case 
where liability for conversion is frequently im- 
posed with harsh results is that of an auctioneer 
who sells goods on the order of a person who is 
not the owner. Asu general rule the auctioneer 
not only conducts that sale, but also gives de- 
livery of the goods to the purchaser, and though, 
as far as the sale goes, he might be treated as a 
mere agent, yet the sale accompanied by inter- 
meddling with the possession conclusively fixes 
him with liability for a conversion. Consolidated 
Co. v. Curtis,40 W. R. 426 (1892), 1. Q. B. 495. 
If, however, these two elements are not combined 
he may escape. Where, to quote the instance 
put by Bramwell, L. J., in Cochrane v. Rymill, 27 
W.R. 776, a man brings a horse into an auc- 
tioneer’s yard and asks the auctioneer to find a 
purchaser; if the auctioneer does so and the 
vendor himself delivers the horse to the pur- 
chaser, then the auctioneer would not be liable 
to the true owner of the horse. So, on the con- 
trary, it was held by the court of appeal in Na- 
tional Mercantile Bank v. Rymill, 44 L. T. 767, 
that where a sale by private treaty took plaee 
before the auction, and the auctioneer delivered 
possession in pursuance of such sale, he incurred 
no liability. This last decision, as was pointed 
out by Collins, J., in Consolidated Co. v. Curtis. 
is one of great importance in the law of conver- 
sion, and its results have not yet probably been 
fully worked out.—Solicitor’s Journal. 








WHAT IS NECESSARY TO CONSTI- 
TUTE ACTUAL ADVERSE POSSES- 
SION. 

To constitute actual adverse possession it 
is only necessary for the person so claiming 
to show that he has been in actual, continu- 
ous, open, notorious, exclusive, hostile pos- 
session during the statutory period.’ The 
possession must be actual, but any occupa- 
tion, visible and notorious of which the prop- 
erty is susceptible, and which excludes the 
true owner, is sufficient.2 To render such 
possession adverse, it is not necessary that 
it be accompanied with a claim of title and 
with a denial of the opposing title.* It is 
not necessary for one claiming title to land 
by adverse possession to show that he ever 


1 Peterson v. Townsend, 30 Neb. 376; Beasley v. 
Howell, 22 South. Rep. 989; Booth v. Small, 25 Iowa, 
177; Paldiv. Paldi, 95 Mich. 410,54N. W. Rep. 903; 


Washburn v. Cutter, 17 Minn. 361; Sherin v. Bracket, — 


36 Minn. 152. 

2 Holtzman vy. Douglas, App. D. C. 397; Tiedeman 
on Real Property, sec. 697. 

8 French vy. Pearce, 8 Conn. 439; Bryan vy. Atwater, 
5 Day, 181; Horbach vy. Miller, 4 Neb. 47. 
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made claim of title to the land by word of 
mouth.‘ It is the actual, continuous, open, 
notorious, exclusive, hostile possession that 
ripens into an absolute title.© It is enough 
that the party takes possession of the prem- 
ises, claiming them to be his own,® and is 
notice to all the world, requiring those that 
would concern themselves in it, or litigate 
for it, to take notice,’ not only of the pos- 
session itself, but of the right, title, and in- 
terest whatsoever it may be of the posses- 
sion. ;, 
As to what manner the party claiming the 
real estate by right of adverse possession 
must have come into possession of the same, 
the rule seems to be well established that 
the possession must not only have been act- 
ual, open and continuous, but it must have 
been accompanied by au intention on his 
part to hold the land as owner of it. In the 
case of Ford v. Wilson, the learned court 
said: ‘‘It is the occupation, with an inten- 
tion to claim against the world, which ren- 
ders the entry and possession adverse.’’® 
There is no rule of law that requires that 
a title by adverse possession be gained by 
any particular methods of occupation, but 
various methods of use, taken together, may 
show an exclusive and adverse occupancy ; 
and, where the possession effectually ex- 
cludes that of others, it is inmaterial by 
what acts such possession may be accom- 
panied or manifested. Any visible or noto- 
rious acts, which clearly evidence the inten- 
tion to claim ownership and possessic::, will 
be sufficient, and if this possession comports 
with the ordinary management of similar 
lands by their owners, it furnishes satisfac- 
tory evidence of adverse possession.’ The 


4 Barnes v. Light, 116 N. Y. 34,22 N. E. Rep. 441; 
Johnson v. Fitz George, 50 N. J. L. 470, 14 Atl. Rep. 
762; La Frombois v. Smith, 8 Cow. 589, 603. 

5 Fitzgerald v. Brewster, 31 Neb. 57; Campau v. 
Dubois, 89 Mich. 274. 

6 Noyes v. Heffernan, 153 Ill. 389, 388 N. E. Rep. 571. 

7 Parks vy. Jackson, 11 Wend. 464; Uhl v. May, 5 
Neb. 160; Kahre v. Rundle, 38 Neb. 315. 

8 Calvin v. R. V. Land Association, 28 Neb. 75; 
Kirkman v. Brown, 93 Tenn. 476, 27S. W. Rep. 709; 
Wade v. Johnson, 94 Ga. 348, 21 S. E. Rep. 569. 

9 Ford v. Wilson, 35 Miss. 490, 72 Am. Dec. 187; 
Early v. Garland, 13 Gratt. 1; Winn v. Abeles, 36 Kan. 
85; Knowlton v. Smith, 36 Mo. 507,88 Am. Dec. 152; 
Jackson v. Wheat, 18 Johns. 44; Bradley v. West, 60 
Mo. 38; Ayers v. Reidel, 84 Wis. 276, 54 N. W. Rep. 
588; Worcester v. Lord, 56 Me. 265, 96 Am. Dec. 456; 
Ringo v. Woodruff, 48 Ark. 469. 

10 Tiedeman on Real Property, sec. 697; Clark vy. 





meaning of the term ‘‘notorious,’’ as used 
here, is that the character of the holding 
must possess such elements of general pub- 
licity that the owner may be presumed to 
have notice of it and of its'extent." Where 
there is evidence of such overt and notorious’ 
acts of adverse possession, such possession 
is sufficient notice of the character of the 
claim of ownership, and proof of actual 
knowledge or positive notice is unnecessary.'* 
And one seeking to establish title by adverse 
possession for the statutory period is enti- 
tled to show that it was generally understood 
in the neighborhood that he was reputed to 
be the owner.” The general rule of law may 
be said to be that the statute will run and be 
a sufficient bar where the acts of the one 
party have notoriously given the other party 
a cause of action which he has neglected to 
act upon." A title will not avail against the 
true owner unless there has been such ex- 
clusive possession as amounts to a disseizin.'® 
Openness, notoriety, and exclusiveness of 
possession are shown by such acts as would 
ordinarily be performed by the true owner in 
appropriating the land or its avails to his 
own use,’* and must be of such unequivocal 
character as will reasonably indicate to the 
true owner visiting the premises during the 
statutory period that, instead of suggesting 
the probable invasion of a mere occasional 
trespasser, they will unmistakably show an 
asserted exclusive appropriation and owner- 
ship.” 

Title to land by adverse possession cannot 
be shown by disconnected acts of short du- 
ration, but the continuity of possession 


Potter, 82 Ohio St. 64; Langworthy v. Myers, 4 Iowa, 
18; Ewing y. Burnett, 11 Pet. (U. S.) 41; Blanchard 
v. Moulton, 68 Me. 484; Cox v. Forrest, 60 Md. 74. 

11 Watrous v. Morrison, 38 Fla. 261, 89 Am. St. Rep- 
1389. 

12 Black v. Tenn. Coal, Iron & R. R. Co., 98 Ala. 109, 
9 South. Rep. 687; Warfield v. Lindell, 88 Mo. 561, 00 
Am. Dec. 448, 

18 Maxwell Land-Grant Co., v. Dawson, 151 U. S. 
586; Sparrow v. Hovey, 44 Mich. 63,6 N. W. Rep. 93. 

14 Magee v. Magee, 37 Miss. 138. 

15 Sparhawk vy. Bullard, 42 Mass. 95; Unger v. 
Mooney, 68 Cal. 595, 49 Am. St. Rep. 100; McClellan 
v. Kellogg, 17 Ill. 498; Cahill v. Palmer, 45 N. Y. 478. 

16 Goodson v. Brothers, 111 Ala. 589, 2@ South. Rep. 
4438, 

17 Roberts v. Richards, 84 Me. 1,24 Atl. Rep. 425; 
Russell vy. Davis, 88 Conn. 562; Morrison vy. Kelly, 22 
Ill. 610, 74 Am. Dec. 169; Mooney v. Cooledge, 80 Ark. 
690; Bartholomew v. Edwards, 1 Houst. (Del.) 17. 

18 Elyton Land Co. v. Denny, 18 South. Rep. 561. 
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during the entire statutory period is essen- 
tial to gain title.” It is not, however, nec- 
essary that during the whole time the dis- 
seizor be in actual occupancy of the land, or 
have his residence on it.” To make out the 
full term of statutory prescription, the pos- 
session of successive occupants must be con- 
nected and continuous ; but such connection 
and continuity may be affected by any con- 
veyance, agreement or understanding that 
has for its object a transfer of the posses- 
sion, and is accompanied by a tranfer in 


fact.” And, so, if a person enter upon land, 


and die in the adverse possession of it, leay- 
ing a widow and children, one of whom con- 
tinues in possession and conveys the land to 
a third person, who goes into immediate pos- 
session and continues it to the end of the 
full statutory period, the several possessions 
may be tacked, so as to make a good title 
under the statuteof limitations.” 

An entry upon land by a stranger, under 
claim of right, is held to be an actual dis- 
seizen of the owner, which puts into opera- 
tion the statute of limitations against him, 
and is, therefore, a hostile possession.” In 
the case of Ballard v. Hansen the learned 
court said: ‘‘The word ‘hostile,’ when ap- 
plied to the possession of an occupant of 
real estate holding adversely, is not to be 
construed as showing ill will, or that he isan 
enemy of the person holding the legal tiile, 
but means an occupant who holds and is in 
possession as owner, and therefore against 
all other claimants of the land.’’* Some 
courts have expressed a doubt as to the ap- 
plication of the rule as to notice of adverse 
holding where the grantor continues to hold 
possession after the delivery of the deed, or 
where a tenant continues to hold possession 


19 Stonestreet v. Doyle, 75 Va. 356,40 Am. St. Rep. 
731; Bliss v. Johnson, 94 N. Y. 285; Wickliffv. Ensor, 
48 Ky. 253; Harrison v. Cachelin, 20 Mo. 117; Claney 
vy. Handlette, 39 Me. 451. 

2 Hopkins on Real Property, p. 466; Downing v. 
Mayes, 153 Ill. 380, 88 N. E. Rep. 620; Costello v. Ed- 
son, 44 Minn. 185; Gary v. Woodham, 103 Ala. 421; 
Hunton v. Nichols, 55 Tex. 217. 

21 Smith v. Chapin, 31 Conn. 530; Stettniche v. 
Lamb, 18 Neb. 619, 26 N. W. Rep. 374. 

23 Graffius vy. Tottenham, 1 Watts & S. 448, 37 Am. 
Dec. 472. 

%3 McFarland v. Stone, 17 Vt. 165, 44 Am. Dec. 826; 
Whitney v. French, 25 Vt. 663; Smith v. Reid, 61 N. 
Car. 494. \ 

24 Ballard v. Hansen, 38 Neb. 861; 51 N. W. Rep. 
295; Small v. Proctor, 15 Mass. 495. 





after the expiration of his tenancy, but in 
our view there is no reason for a distinction. 
The question in every case is, by what right 
is he in possession?” The statute is one of 
repose, and it is safe to assume that any 
person who claims a title or interest in the 
land in opposition to the party in possession 
will assert it within the time fixed by the 
statute.” The doctrine of title by adverse 
possession, continued for the statutory 
period, is not founded on any probability of 
actual grant, but is a positive rule estab- 
lished for quieting titles.” ‘The opera- 
tion of the statute,’’ says Mr. Washburn, 
‘‘takes away the title of the real owner, and 
transfers it, not in form, indeed, butin legal 
effect, to the adverse occupant.’’” 

Where adverse possession exists, and the 
statute of limitations isdepended upon as a 
bar to an action, the statute must be plea- 
ded,” and such plea should state that the 
cause of action did not accrue within the 
prescribed period next before the commence- 
ment of the suit.” The plea bringing the 
statute of limitations into operation as a bar 
should show all of the essential elements of 
adverse possession. It has, however, been 
held by some of the courts that adverse pos- 
session may be maintained under a general 
denial and allegation of ownership.** The 
plea should set forth all of the facts consti- 
tuting the adverse possession,” namely: act- 
ual, open, notorious, exclusive and continu- 
ous, hostile possession under claim of right 
of ownership, or color of title.” 

The party alleging the adverse possession 
must preve the facts necessary to sustain such 


2 Hansen vy. Berthelsen, 19 Neb. 488; Kahre v. Run- 
dle, 388 Neb. 320; Smith v. Meyers, 76 N. W. Rep. 1084. 

% Tourtelotte v. Pearce, 27 Neb. 62; Campau v. Du- 
bois, 39 Mich. 281; Faught v. Holway, 50 Me. 24; Elli- 
cott v. Pearl, 10 Pet. 412. 

27 Cannon v. Phillips, 34 Tenn. 211; Melvin vy. Wad- 
dell, 75 N. Car. 361. 

28 Washburn on Real Property, 164. 

2% McIilhenny v. Fieke, 60 Mo. 829; Raynor v. Timer- 
son, 46 Barb. 518. 

30 Zeilin v. Rogers, 21 Fed. Rep. 103. 

31 Donahue v. Thompson, 60 Wis. 500, 19 N. W. 
Rep. 520; Sullivan v. Dunphy, 4 Mont. 499, 2 Pac. 
Rep. 284; Hillv. Bailey, 8 Mo. App. 85; Morss v. 
Salisbury, 48 N. Y. 636. 

82 McClosky v. Barr, 38 Fed. Rep. 165; Beaty v. 
Dozier, 34 S. W. Rep. 524; Chauvet v. Hill, 93 Cal. 
407; Wright v. Wright, 21 Conn, 340; Hill v. Haga- 
man, 84 Ind. 287. 

83 Montgomery v. Locke, 72 Cal. 75; Lane vy. Miller, 
27 Ind. 534; Ogle v. Dill, 55 Ind. 130. 














Vou. 53 


CENTRAL LAW JOURNAL. 


485 








plea.* Adverse possession, to be available, 
must be clearly proved and not left to mere 
conjecture. 

What constitutes an adverse possession is 
a question of law for the court; but the 
facts, necessary to establish that possession, 
are to be determined by the jury.” 

A. L. Tipp. 


34 Durham v. Holeman, 30 Ga. 619; Smith v. Pow- 
ers, 28 Tex. 29; Bolden v. Sherman, 101 Ill. 488; Wil- 
kerson v. Thompson, 82 Mo. 317; Doherty v. Matsell, 
119 N. Y. 646; Rowland v. Williams, 23 Oreg. 515; 
McDermott v. Hoffman, 70 Pa. St. 31. 

35 Weaver v. Wilson, 48 II]. 125; Ambrese v. Raley, 
58 Ill. 606. : 

% Maeklot v. Dubrenil, 9 Mo, 447, 48 Am. Dec. 550; 
Paxson v. Bailey, 17 Ga. 600; Harper v. Morse, 114 
Mo. 817. 

37 Anderson v. Boek, 56 U. S. 328; Gardener v. 
Gooch, 48 Me. 487; Eaton vy. Jacobs, 52 Me. 445; Tru- 
fant v. Hudson, 99 Ala. 526; Webb v. Richardson, 42 
Vt. 592. 








COMMON NUISANCE—ABATEMENT—CHANGE 
OF VENUE—MISDEMEANOR. 


STATE v. STARK. 


Supreme Court of Kansas, Division No. 1, October 5, 1901. 


1. All places where intoxicating liquors are sold or 
kept forsale, or places where persons are permitted 
to resort for the purpose of drinking the same, are 
declared by statute to be common nuisances. This 
fact, however, does not justify their abatement by 
any person or persons without process of law. 
They can be abated only by a prosecution instituted 
in behalf of the public by the proper officer. The 
destruction or injury to property used in aid of the 
maintenance of such nuisances, except in the manner 
provided by the statute, isa trespass. 
~ 2. A change of venue in acriminal prosecution is a 
wrong to the public unless the necessities of justice 
to the accused require it. Prejudice on the part of a 
judge must clearly appear. A prima facie showing 
of predjudice is insufficient. The case of City of Em- 
poria v. Volmer, 12 Kan. 622, followed. 

3. In the commission of a misdemeanor there are 
no accessories. All persons aiding or counseling are 
principals. 

Balfe H. Stark was convicted of malicious tres- 
pass, and he appeals. Affirmed. 

The appellant, with Carrie Nation and six 
others, was charged by information with mali- 
eious, trespass, under section 2053 of the General 
Statutes of 1899. The offense alleged was that 
defendants did, on or about the 17th day of Feb- 
ruary, 1901, willfully, unlawfully, and mali- 
ciously break, destroy, and injure the door and 
windows ofa building at No. 111 East Sixth 
street, in the city of Topeka, used as a cigar 
store and billiard hall by F. H. Murphy. Having 
obtained a separate trial, the appellant moved 
the court for a change of venue on the ground of 
the prejudice of the presiding judge against him. 
This application was based on language used by 





the judge towards Carrie Nation and three oth- 
ers, who were brought before him-upon proceed- 
ings wherein they were held to give bond to keep 
the peace, the charges being substantially the 
same as those contained in the information 
against the appellant, to-wit, the destruction of 
property. The latter, however, was not a party 
to that prosecution. In addressing Mrs. Nation 
and the three others, the judge stated that the 
action of the parties was wholly unwarranted by 
any construction to be placed on the law, and 
further said: ‘I want to say to you people who 
appear charged with baving aided and abetted 
her that this is a court of law, and not one of 
sentiment. Having broken the law, you have no 
more rights in this court than the jointist. Your 
contempt of the law is as great as his. Mrs. 
Nation and her followers made an atttack Sunday 
upon a perfectly legitimate business in which 
$100,000 is invested. They have repeatedly broken 
the law, and destroyed property, and gone un- 
hindsed and unpunished. The time has come in 
this community when people are demanding that 
something be done. I want to say to you that 
this unwarranted destruction of property must 
stop. Have people no rights that a crazy woman 
and her deluded followers are bound to respect? 
There is not a lawyerin this room who will not 
tell you that you have no rightunder the law to 
do these things. * * * You have no right to 
attempt to abate a nuisance except through the 
regular channels. Reputable men in this com- 
munity have given sanction to a movement that 
has led to riot, and may lead to bloodshed. I 
want to say to you people who have been placed 
under bond that if you go out on any more raids 
your bondsmen will be compelled to forfeit the 
amount to the last penny. I want to make this 
proposition clear to you. Property must and 
will be defended.’’ The information was filed 
February 17th, and the case called for hearing 
February 20th, and thereon passed until Feb- 
ruary 25th. A motion was then made by appel- 
lant for a postponement on account of the sickness 
of Mr. Stone, one of his counsel, and for the 
reason that Mr. Martin, his other attorney, had 
been unable to prepare for trial. The applica- 
tion was made by Mr. Troutman and Mr. Bain, 
who appeared on behalf of the appellant, and 
showed that they had made no preparation for 
the trial. The application was overruled, a jury 
impaneled, and a verdict of guilty returned, fol- 
lowed by a fine imposed on the defendant of $25, 
with the costs of the prosecution. 

SMITH, J. (after stating the facts): The court 
did not err in overruling the application for a 
change of venue. The remarks of the judge were 
made to Carrie Nation and others in a proceed- 
ing to which the appellant was nota party. No 
personal prejudice towards Stark was shown. 
From all that appears, the judge might have 
been kindly disposed towards the defendant. The 
attack on Sunday, referred to by the judge, re- 
lated to the conduct of other parties, with whom 
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the appellant was not connected. Had the lan- 
guage coming from the bench been directed to 
Stark, he might have had reason to complain. 
His case was not, however, before the court at 
that time. It has been held that a change of 
venue is a wrong to the public unless the inter- 
ests of justice to the defendant require it, and 
that prejudice on the partof a judge towards a 
defendant mustclearly appear. It is not suffi- 
cient that a prima facie case only be shown. City 
of Emporia v. Volmer, 12 Kan. 622, 627. The 
record shows that the district judge tried the 
case with fairness, and the punishment imposed 
was exceedingly moderate, considering that the 
maximum for such offenses is imprisonment in 
the county jail not exceeding one year, and by 
fine not exceeding $500, or by both such fine and 
imprisonment. 

The granting a continuance was largely a mat- 
ter within the discretion of the court. The 
offense charged was a misdemeanor. We do not 
think any of the rights of the defendant were 
prejudically affected by the absence of attorneys 
who had prepared for the trial. He was repre- 
sented by counsel of high standing and ability, 
and we find nothing in the record to indicate that 
any point favorable to him was overlooked. 

There was some confusion in the answers made 
by the juror Hale Ritchie touching his opinion of 
the guilt or innocence of the defendant, but his 
whole examination, taken together, does not 
show him to have been disqualified. 

Complaint is made that several of defendant’s 
witnesses on cross-examination were subjected to 
rigid inquiries as to the existence of a certain or- 
ganization formed for the purpose of destroying 
property. Nothing was extracted by the state 
from such witnesses than the defendant himself 
confessed concerning such organization. He ad- 
mitted that he was a member of a company 
which assembled on the state house steps, and 
from there moved to the place where the prop- 
erty in question was injured, and that he took an 
ax along because he thought be might be called 
on to use it. 

_ ‘There was no error in the instruction that if the 
defendant was present, advising, counseling or 4 
encouraging the breaking of the doors and win- 
dows, he was equally as guilty with those actually 
committing the offense, although he may not in 
person have injured said property. In misdemean- 
ors all concerned, if guilty at all, all are principals. 
State v. Gurnee, 14 Kan. 111; Sharpe v. Williams, 
41 Kan. 56, 20 Pac. Rep. 497. 

‘The appellant offered to prove that the prose- 
cuting witness, at the time the trespass was com- 
mitted and his property injured and destroyed, 
was the keeper of a place where intoxicating 
liquors were sold as a beverage in violation of 
law,.and that the property in question was un- 
lawfully used as an accessory thereto. This offer 
was rejected by the court, and the testimony ex- 
eluded. Upon this ruling the question arises 
whether, the owner of the property having em- 





ployed it as an aid to the maintenance of a com- 
mon nuisance, the appellant was justified in be- 
ing a party to its destruction without process of 
law. Under our statutes all places where intoxi- 
cating liquors are sold, or where persons are per- 
mitted to resort for the purpose of drinking in- 
toxicating liquors as a beverage, or where such 
liquors are kept for sale, barter or delivery in 
violation of the prohibitory liquor law, are de- 
clared to be common nuisances; and upon the 
judgment of a court having jurisdiction that such 
places are nuisances the sheriff or constable or 
marshal of any city where the same are located 
shall be directed to shut up and abate such 
places by taking possession thereof, and of all in- 
toxicating liquor found therein, together with 
all signs, screens, bars, bottles, glasses and other 
property used in keeping and maintaining said 
nuisances, and the same shall be forthwith pub- 
licly destroyed by such officer. It is further pro- 
vided that the attorney general, county attorney, 
or any citizen of the county where such a nui- 
sance exists may maintain an action in the name 
of the state to abate and perpetually enjoin it. 
Here is a complete legal remedy, easy to obtain, 
which was open to the appellant or any of his 
associates. Indeed, we believe it to be more 
drastic and summary in its application to the 
subject than the law of any other state in the 
Union. The existence of such common or pub- 
lic nuisance as appellant offered to show was 
kept by the prosecuting witness, in violation of 
law, injuriously affected all other persons in the 
city of Topeka equally with himself. It is not 
claimed that he was specially injured, or pecu- 
liarly or individually hurt, in any other manner 
or degree than in common with all others in the 
community. He could not have maintained an 
action in his own name to abate the nuisance. 
Jones v. City of Ohanute, 62 Kan. —, 65 Pac. 
Rep. 243. In case of Brown v. Perkins, 12 Gray. 
89, the Supreme Court of Massachusetts had be- 
fore ita similar question. In an action of tort for 
breaking and entering the plaintiff's shop and 
carrying away and destroying a barrel of vine- 
gar and other goods, the answer of the defend- 
ant alleged thatthe building was kept for the 
sale of intoxicating liquors, and was a public 
nuisance; that a large number of persons assem- 
bled to abate the same, and destroyed or injured 
no article of merchandise, but only spirituous 
liquor, unlawfully kept for sale, and did no other 
act and used no more force than was 
necessary to abate such nuisance. By statute in 
force in Massachusetts at that time all intoxicat- 
ing liquors kept for sale, and the vessels and im- 
plements actually used in selling and keeping 
the same, were declared to be common nuisances, 
and were to be regarded and treated assuch. By 
another statute all buildings or tenements used 
for the illegal keeping or sale of intoxicating 
liquors were declared to be common nuisances. 
The trial court instructed the jury that intoxicat- 
ing liquors kept for sale, with the vessels con- 
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taining them and articles used in their sale, being 
declared by law to be a common nuisance, it was 
lawful for any person to destroy them by way of 
abatement, and that such action would be the 
exercise of acommon and lawful right. This 
instruction was held to be erroneous. The opin- 
ion was delivered by Shaw, C. J., one of the 
ablest of American jurists, and we extract from 
it such portions as are most pertinent to the ques- 
tion before us: ‘‘It is not lawful by the common 
law for any and all persons to abate a common 
nuisance merely because it is a common nui- 
sance, though the doctrine may have been some- 
times stated in terms so general as to give coun- 
tenance to this suppositon. This right and power 
is never intrusted to individuals in general, with- 
out process of law. by way of vindicating the 
public right, but solely for the relief of a party 
whose right is obstructed by such nuisance.” 
Page 101. ‘‘The true theory of abatement of 
nuisance is that an individual citizen may abate 
i private nuisance injurious to him when he could 
also bring an action; and also, when a common 
nuisance obstructs his individual right, he may 
remove it to enable him to enjoy that right, and 
be cannot be called in question for so doing. As 
in the case of the obstruction across a highway, 
and an unauthorized bridge across a navigable 
water course, if he has occasion to use it, he may 
remove it by way of abatement. But this would 
not justify strangers, being inhabitants of other 
parts of the commonwealth, having no such oc- 
casion to use it, to do the same. Some of the 
earlier cases, perhaps, in laying down the gen- 
eral proposition that private subjects may abate 
a common nuisance, did not expressly mark this 
distinction; but we think, upon the authority of 
modern cases, where the distinctions are more 
accurately made, and upon principle, this is the 
true rule of law.’’ (Pages 101, 102.) ‘The keep- 
ing of a building for the sale of intoxicating 
liquors, if a nuisance at all, is exclusively a com- 
mon nuisance; and the fact that the husbands, 
wives, children, or servants of any person do 
frequent such a place, and get intoxicating liquor 
there, does not make it a special nuisance or in- 
jury to their private rights, soas to authorize and 
justify such persons in breaking into the shop or 
building where it is thus sold, and destroying the 
liquor there found, and the vessels in which it 
may be kept; but it can only be prosecuted as a 
public or common nuisance in the mode pre- 
scribed by law.” (Page 102.) Tbis enunciation 
of the law finds approval in all the text-books 
upon the snbject, so far as we have examined 
them. Wood, Nuis. (3d Ed.) pp. 966, 968; Webb’s 
Pol. Torts p.'515, note. See also Corthell v. 
Holmes, 87 Me. 24, 32 Atl. Rep. 715. In Webb’s Pol. 
Torts, p. 517, it is stated that in England the ap- 
plication of the remedy of abatement by the for- 
cible act of an individual is now in use only as 
to rights of common rights of way, and some- 
times rights of water, ‘‘and even in those cases it 
ought never to be used without good advisement,” 





A fence across a public road is a common noui- 
sance, which a person journeying along the high- 
way may legally abate by removing the obstruc- 
tion. This is so because his progress is impeded, 
and particular injury is sustained by him not 
shared in by the community generally. This 
right of abatement, however, cannot be lawfully 
exercised by one living at a distance from the ob- 
structed way, with no immediate occasion to use it, 
who goes out for the express purpose of remov- 
ing the impediment in the interest of the travel- 
ing public, for fear that he or his neighbors might 
receive injury from it. The appellant and his as- 
sociafes proceeded on the erroneous belief that, 
because the prosecuting witness was a violator of 
the law, they might right the wrongs the public 
was suffering by his acts, and this ina summary 
manner, by resort to physical force, guided only 
by the counsels of a mob. It was a congregation 
of law-breakers on one side retaliating upon an 
individual law-breaker on the other for lawless 
acts of the latter which affected not them alone, 
but hundreds of others (the public), whom they 
assumed to represent. Courts of justice cannot 
approve or countenance such disregard of the 
law. ‘To do so would create and encourage dis- 
respect for all governmental restraint, which is 
the beginning of anarchy. The judgment of the 
district court will be affirmed. All the justices 
concurring. 


Nore.—Right of Individual to Abate a Nuisance.— 
Carrie Nation’s sensational attack upon the saloons 
of Kansas, and her insistence upon aright to abate 
them as public nuisances has created widespread 
discussion in which a variety of opinions have been 
expressed. However, as the trial court expressed it 
in the principal case, this question is not one to be 
looked at from any standpoint of sentiment, but upon 
clear reason and sound law. 

There is much in the old common-law decisions to 
justify the position taken by Mrs. Nation and her 
followers as to the right of the individual to abate a 
nuisance, either public or private. As to private 
nuisanee the rule has been well settled that the indi- 
vidual may abate it if injurious to him, and if he 
also have the right to bring an action therefor. State 
v. Parrott, 71 N. Car. 311,17 Am. Rep. 5; Mayhew v. 
Burns, 103 Ind. 828; Amoskeag Co. v. Goodale, 46 N. 
H. 56; Ronayne v. Loranger, 63 Mich. 378; Manhattan 
Mfg. Co. v. Van Kueven, 23 N. J. Eq. 251; Calef v. 
Thomas, 81 Ill. 478. In abating a nuisance, however, 
no more injury must be done to the property than is 
absolutely necessary to effect the object. Calef v. 
Thomas. 81 Tll. 478; Heath v. Williams, 25 Me. 209; 
State v. Moffett, 1 Greene (Iowa), 247; Wright v. 
Moore, 38 Ala. 593. Thus, an owner of ground in 
abating a private nuisance, as shocks of corn left in- 
cumbering the ground by a tenant, is bound to use 
reasonable care to avoid unnecessary injury; he bas 
no right to destroy the corn, unless there is no other 
reasonable way of enjoying the land. Calef v. 
Thomas, 81 II]. 478. 

Despite the confusion which existed at the old 
common law on the right of the individual to abate a 
public nuisance, the modern rule is well settled, the 
individual has no such right except in cases where 
the nuisance obstructs his individual right or affects 
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his rights to an extent greater than the rest of the 
public. Brown v. Perkins, 12 Gray (Mass.), 89; 


Bowden v. Lewis, 13 R, I. 189; Gray v. Ayers, 7 Dana | 


(Ky.), 375; Coast Co. v. Borough of Spring Lake (N. 
J. 1896), 36 Atl. Rep. 21; Brown v. De Groff, 50 N. J. 
L. 409; Graves v. Shattuck, 55 N. H. 257; Tissot v. 
Telegraph Co., 39 La. Ann. 996; Shaubut v. Railroad, 
21 Minn. 502; School District v. Neill, 36 Kan. 617; 
Ruff v. Phillips, 50 Ga, 130; Finley v. Hershey, 41 
Iowa, 389; Larson v. Furlong, 63 Wis. 323; Bright- 
man v. Bristol, 65 Me. 426; Jarvis v. Santa Clara R. 
R., 52 Cal. 488; Turner v. Holtzman, 54 Md. 148. In 
Dimes v. Petley, 15Q. B. 276, Campbell, C.J., says: 
“It is fully settled by the recent cases that, if there 
be a nuisance in a public highway a private individ- 
ual cannot, of his own authority, abate it, unless it 
does him a special injury, and then only to the extent 
necessary to enable him to exercise his right of pass 
ing over the highway. And we clearly think he can 
not justify doing any damage tothe property of in- 
dividuals who have improperly placed the nuisance 
there, if avoiding it he could have passed on with 
reasonable convenience.’’ In the very recent case of 
Griffith v. Holman, 23 Wash. 347, 63 Pac. Rep. 239, it 
was held that a public nuisance, can be abated only 
by a public officer, except in case of a person having 
some special interest in the abatement different from 
and greater than the interest of the community. In 
the case of Gray v. Ayers, 7 Dana (Ky.), 375, 32 Am. 
Dec. 107, the defendants set up the defense that the 
house thrown down by them was a place of resort for 
felons; but the court held the defendants liable, they 
not being particularly damaged, and therefore hay- 
ing no right to abate the nuisance. In Brown v. De 
* Groff, 50 N. J. L. 409, the defendant, in fishing for 
clams, injured the plaintiff’s oysters, and when sued, 
set upthe defense that plaintiff’s oyster bed was a 
common nuisance. The court held, however, that 
the defendants were liable even if their defense were 
absolutely true. In the recent case of Coast Co. v. 
Borough of Spring Lake (N. J. 1896), it was held that 
the power ofa municipal officer to abate a public 
nuisance without statutory or judicial process stands 
upon the same footing as the power of a citizen. 


As the court intimated in the principal case, there 
are some authorities which in the expressions used, 
seem to vindicate the right of the defendants in this 
case, and which hold, generally, that the individual 
has the right to abate a public nuisance. In nearly 
all these cases this statement of this rule was pure 
dicta. As was stated by Shaw, C.J.,in Brown v. 
Perkins, 12 Gray (Mass.), 89, some of the earlier 
eases, in laying down the general proposition that 
private citizens might abate a common nuisance, did 
not expressly mark the distinction between private 
and public nuisances. Thus, in Harvey vy. Dewoody, 
18 Ark, 265, the court said: ‘It seems that any per- 
son may abate a common nuisance.” This same 
statement was made in Wetmore vy. Tracey, 14 Wend. 
(N. Y.) 250. The case of ferocious beasts or other 
impending dangers seems to be held an exception by 
some courts. Thus, in Dunlap v. Snyder, 17 Barb. 
(N. Y.) 561, it was held that ifadog isso ferocious 
that of his own disposition he will bite menin the 
street, and is at large, he is a nuisance, and may be 
killed by any one. See also Brown v. Carpenter, 26 
Vt. 638; Meeker v. Van Rensselaer, 15 Wend. (N. Y.) 
397. 

The general rule on this question may be stated as 
follows: Any one may ‘abate a private nuisance 
where the injury is such as to warrant in bringing an 





action thereon, and where no breach of the peace 
will result. In such cases, however, the abatemeat 
must be attended with no more injury thanis abso- 
lutely necessary to effect the object. There is also a 
further limitation to this rule, that in cases of nui- 
sances from omission rather than commission, notice 
of abatement must be given. This limitation, how- 
ever, does not apply to cases of extreme emergency 
requiring immediate action. Inthe case of public 
nuisances, abatement can only be secured through 
legal process in the mode designated by law, except 
in cases where the right of the individual seeking to 
abate the nuisance have been injured toan extent 
greater than the rest of the public. In all other eases 
appeal should be made to the courts. 








JETSAM AND FLOTSAM. 


# UNIQUE DIVORCE PETITION. 

A correspondent from Kansas sends us a copy of a 
remarkable divorce petition filed at Gas City, Kansas, 
n which the plaintiff is 72 and the defendant 68, 
Thompson and Thompson represent the plaintiff and 
drew up the papers which are certainly unique in 
text and in the matter which they set forth. Our 
astonishment would have been igreater, had such a 
thing come out of any other state but Kansas. That 
state seems to insist on being the state of surprises, 
and delights in doing what no one else would think of 
doing. Usage and custom have certainly a hard road 
in Kansas. The beginning cbapters of the petition 
referred to read thus: 

“Comes now the plaintiff to the altar of justice, 
bearing his burden of sorrow and of woe which he 
humbly lays down before the Ermine and the Wool- 
sack. 

“He declares with solemn truth that he has been 
for more than one year last passed an actual resident 
in good faith of the state of Kansas, whose valiant 
sons swam the Bag Bag; that state pointed out by all 
the world as being the deserted home of Carrie 
Nation and Mary Ellen Lease; and that he is now a 
resident of Allen county, same state, where the roar 
of natural gas wells and the whistle of great indus- 
tries have become as familiar to its inhabitants as 
was the croaking of frogs to the people of Posey 
county, Indiana, in the days of Auld Lang Syne. 

“Tt was‘back east’in the good old state of Ohio, 
that has given birth to statesmen and politicians. It 
was long years ago and inthe sultry summer time, 
when the dog fennel blossomed in the lane and the 
wood pecker peeked his peck.on the decaying trunk 
of the hollow Sycamore tree. It was at the spring 
*neath the hill close by the spreading beech, a youth 
and maiden met and, meeting, loved and, loving, 
plighted their troth.”’ 

It was in the fall, the melancholy days, the saddest 
of the year, when they met again, but parted notin 
love but in anger. He married another girl and 
lived in Ohio. She married Mr. Walker of Texas 
and removed there. They were divorced. Thenshe 
married a man whose name is unknown to the doctor. 
He died. Then she married Mr. Baker and moved to 
California. He died. She had two children by her 
second marriage. 

He early knelt at the feet of .sculapius and learned 
to heal. Came to Kansas in 1899 and his wife died 
shortly later, leaving him alone at the tender age of 
seventy two. He wrote to his old sweetheart in 
California and she replied. They met in Kansas City 
and she fell on his neck and stayed there. They were 
married September 16,1900. Atthat time he had a 
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good practice and was prospering and knew many 
men of note. They moved to Gas City. 

But his dreams were not realized. From the altar 
vows she turned forgetful and showed him a warm 
time thenceforth. Her supposed honey sweetness 
of disposition looked to him like a spray of vinegar. 
She began to knock on Kansas and then knock on 
him. Among his titles bestowed by her were 
‘*bigot, back number, loafer, idiot, crank, fool tyrant, 
no gentleman, filthy, low, indecent, old curmud- 
geon.”? Privately and publicly she hailed him thus, 
Was she ahelp mateto him? Nay. Nay. Did she 
love, honor and obey? Not on your tintype. Nor 
did she cook, wash or sew, although in good health 
and mighty spry for a lady of 68 summers. He is not 
anepicure but likes good thingsto eat and always 
provided plenty, but she refused to cook, declaring 
the house empty and forgetting the text: Rev. XII, 
8. Once he went to the cupboard when she declared 
there was no butter in the house and brought forth 
a hunk which was not strong enough to walk to the 
table alone. She was angered by it as a bull flagged 
with ared flag. Shaking her finger in his face she 
declared ‘‘would shoot him, had she a gun.” At 
other times he showed this improper desire to do 
murder. And she hobnobbed with evil companions 
much tohis annoyance. She antagonized his religicn. 
He had plenty and she had none, professing a disbe- 
lief in heaven and hell and aCreator. He knew there 
is a hell, but she couldn’t see it. She snorted about 
his politics. He is an American, loyal and true. She 
is an anarchist and insisted on keeping papers of that 
breed about the house. And she annoyed him by 
talking of her religion and political faiths. Then she 
left him, alone, with none to love and none to caress. 
He could bear that but she took valuable papers with 
her, including an autograph letter of Jobn J. Ingalls 
and a handsome specimen of tape worm, easily 74 
feet long. He asks for divorce and possession of what 
is left of his property. The result will be awaited 
with interest. r 


CRIMINAL LIABILITY OF CORPORATIONS IN KNGLAND. 

The importance of this subject is quite modern. 
The old books contained very little about it. Its 
prominence in modern times is due, no doubt to the 
enormous growth of joint stock companies, and the 
consequent legislation, some of its penal, affecting 
those corporations. The first decision of importance 
on the subject is that in Reg. v. Birmingham and 
Gloucester Railway Company (1842), 8 Q. B. 223, 
where it was held that atcommon law an incorporated 
company might be indicted for non feasance in omit: 
ting to perform a duty imposed by statute, such as 
that of making arches to connect lands severed by the 
company’s railway. There Patteson, J., delivering 
the judgment of the court, stated on the authority of 
1 Hawk. P.C., eh. 66, § 13, that a corporation may be 
indicted for breach of a duty imposed by law, though 
not for a felony nor for crimes involving personal vio 
lence, as for riots or assaults. Then in Reg. v. Great 
North of England Railway Company (1846), 9 Q. B. 
315, it was further held that an incorporated company 
could be indicted for a misfeasance, such as cutting 
through and obstructing a highway by works per- 
formed outside of their statutory powers. There Lord 
Denman, C. J., in deMvering the judgment of the 
court, pointed out that crimes consisting in acts of 
immorality derive their character fro:n the corrupted 
mind of the person committing them, and are viola- 
tions of the social duties that belong to men and sub- 





jects. A corporation whicb as such has no such 
duties cannot be guilty in these cases, but they may 
be guilty as a body corporate of commanding acts to 
be done to the nuisance of the community at large. 
Individuals who concur in voting the order or in 
executing the work may be made answerable for it 
also by criminal proceedings. But there can be no 
effectual means for deterring from an oppressive 
exercise of power for the purpose of gain, except the 
remedy by an indictment against those who truly 
commit it, that is, the corporation acting by its 
majority. In 1850, in case of The King of the Two 
Sicilies v. Wilcox, I Sim. (N. S.) 334, an incorporated 
company demurred to a bill in equity, on the ground 
that the discovery thereby sought might subject it to 
a criminal prosecution under the Foreign Enlistment 
Act (59 Geo. III., ch. 69), but Shadwell, V. C., over- 
ruled the demurrer, holding that the language of the 
act referred to individuals only. The general rule for 
the construction of statutes on this point is now laid 
down by section 2 (1) of the Interpretation Act, 1889 
(52 and 58 Vict. ch. 63), re enacting part of 7 and 8 
Geo. IV, ch. 28, § 14, that in the construction of every 
enactment relating to an offense punishable on indict- 
ment or on summary conviction whether contained in 
an act passed before or after the Ist of January, 1890, 
the expression of ‘‘person” shall, unless a contrary 
intention appears, include a body corporate. Practi- 
cally the same rule has been laid down for the con- 
struction of penal statutes by the house of lords in 
the case of Pharmaceutical Society v. London and 
Provincial Supply Association, Limited, 5 App. Cas. 
857, where it was held that in sections 1 and 15 of the 
Pharmacy Act, 1868, prohibiting under penalty any 
person not being ajregistered pharmaceutical chem- 
ist from keeping a shop for the sale of poisons, the 
word “‘person” does not include a corporation. In 
that case Lord Blackburn said: “I quite agree that a 
corporation cannot in one sense commit a crime—a 
corporation cannot be Imprisoned, if imprisonment 
be the sentence for the crime; a corporation cannot 
be hanged or put to death if that be the punishment 
for the crime; and soin those senses a corporation 
cannot commit acrime. Buta corporation may be 
fined, and a corporation may pay damages; and 
therefore I must totally dissent, notwithstanding what 
Bramwell, L. J., said, or is reported to have said 
(5 Q. B. D. at p. 313), upon the supposition that a 
body corporate or a corporation that incorporated 
itself for the purpose of publishing a newspaper 
could not be tried and fined, or an action be brought 
against it for a libel; or that a corporation which 
commits a nuisance could not be convicted of the 
nuisance or the like. [I must really say that Ido not 
feel the slightest doubt upon that part‘of the case.’’ 
More recently still, the judgment of Bowen, L. J., in 
Reg. v. Tyler (1891),-1 Q. B. 588, contains a valuable 
review of the law, summing it up as follows: “I take 
it, therefore, to be clear that in the ordinary case of a 


duty imposed by statute, if the breach of the statute 


is a disobedience to the law punishable in the case of 
a private person by indictment, the offending corpo- 
ration cannot escape from the consequences which 
would follow in the case of an individual by showing 
that they are a corporation. That seems tome to be 
common sense and good law.” Kay, L.J., in the 
same case entirely agreed. He puts it even more 
tersely: “I take it to be clear that where an act 
imposes upon a company a duty to perform a partic- 
ular act, the company, though a corporation may be 
indicted for non-performance.”— Solicitor’s Journal. 


» 
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CORRESPONDENCE. 


TAXATION OF PERSONAL PROPERTY—EVIDENCE OF 
DEBT. 
To the Editor of the Central Law Journal: 

The suggestion of one of your correspondents (in 
the issue for October 4, 1901), that evidences of debt 
be stamped bythe assessor of taxes showing their 
rendition for taxes, before they should be collectible 
by any process of law, is good as far asit goes. But 
is such a provision sufficient to secure any great 
inerease in the list of this kind of property on; the 
tax-roll? Is it not within the experience of most of 
us, that by farthe major part of evidences of debt 
are paid voluntarily, without resort to any process of 
law? And if this isso, would not such a provision 
become inoperative ina vast majority of cases? Tax- 
dodgers would continue to avoid the payment of 
taxes by trusting to the payment of their claim with- 
out resort to processes of the law, and withcut, of 
course, having their evidences of debt stamped by 
the assessor of taxes showing their rendition for 
taxes. This would seem to intensify rather than 
lessen some of the inequalities of the burden of taxa- 
tion. 

If to your correspondent’s suggestion could be 
added afurther provision that a voluntary payment 
of the evidences of debt which have not been stamped 
showing their rendition for taxes, would not dis- 
charge the same from liability to pay the tax, and an 
additional sum in the way of a penalty, and all costs 
made in collecting same, it would appear to go far to 
remove the objection whichis herein indicated. And 
the right to recover said tax by an appropriate action 
should continue against the estate of the person who 
had received payment, without process of law, of his 
evidence of debt. Perhaps the statute of limitations 
should not run against the right to recover such tax 
out of the tux-dodger’s estate whenever and wherever 
found. DUANE Mowry. 

Milwaukee, Wis. 





BOOK REVIEWS. 
BISHOP’S DIRECTIONS AND FORMS. 


One of the most valuable works of law which ever 
eame from the pen of the late Dr. Joel Prentiss 
Bishop was that which completed his celebrated 
Criminal Law Series-—“‘Directions and Forms for 
Proseeution and Defense.” In this book Dr. Bishop 
attempted toclearup'the surplusage and absurdity 
ef common-law indictments and to furnish a set 
of practical directions and forfs for the grand-jury 
room, trial court, and court of appeal in criminal 
causes, with full citations of precedents from the 
reports and other sources. This book was published 
in 1885 and was received by the profession with im- 
mediate and universal approval. Mr. Bishop’s won-. 
derful power of classification and extraordinary re- 
search into the authorities, together with his closely 
adhered to policy of putting principle before prec- 
edent invariably resulted in placing upon ascientific 
and reasonable basis that subject of the law which he 
undertook to consider. This work on directions and 
forms in criminal proceedings forms no exception to 
this rule although it is a subject which would seem 
less susceptible than any other to scientific treatment. 
With every precedent, however, Dr. Bishop has 
given an analysis showing the essential aver- 
ments and an exposition of the reasons therefor. He 
carefully points out the matter contained in the an- 





cient forms which is now regarded as mere surplus- 
age, which enables the pleader to reduce the plead- 
ing to a compact and elegant form. The revised 
edition of this work is edited by the Hon. Winslow 
Evans of the Peoria bar. Mr. Evans does not under- 
take to change the text; the thoroughness of Mr. 
Bishop’s work leaving nothing to be desired in that 
direction. ‘Phe annotations, however, have been 
brought down to date with an additional chapter by 
Mr. Evans on the snbject of “Forms of Bills of Ex- 
ception.”” We thoroughly commend this work as the 
highest authority on criminal forms and as quite in- 
dispensable to the active practitioner having any 
business whatever in the criminal court. Printed in 
one volume of 761 pages and bound in extra fine qual 
ity of law sheep. Published by T. H. Flood & Co., 


‘Chicago, Ill. 
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1. ACTION—Suit to Obtain Construction of Obliga- 
tions.—It seems that an insurance company has no 
authority to institute a suit to obtain a construction 
of the obligations of its members.—/n re Hurst Home 
Ins. Co., Ky., 648. W. Rep. 512. 


2. ANIMALS— Death by Kailroad—Negligence.—A per- 
son in exclusive possession of an animal held entitled 
to sue for its death, caused by defendant railroad’s 
negligence.—Southern Ry. Co. v. Hall, Tenn., 648. W. 
Rep. 481. 


3. APPEALS8—Preponderance of Evidence.—In a civil 
action a preponderance of evjdence is sufficient to 
sustain a verdict.—Weisman v. Commercial Fire Ins. 
Co., Del., 50 Atl. Rep. 93. 


4. APPEAL AND ERROR—Agreement of Attorneys to 
Transcript.—An attorney, agreeing that a transcript 
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on appeal contains correct copies of orders, cannot 
urge that such orders are not properly authenticated. 
—Jett vy. Sittle, Ind. T., 648. W. Rep. 572. 

5. APPEAL AND ERROR—Dismissal Because of Re- 
hearing.—An appeal from a judgment inthe circuit 
court will be dismissed where ajproceeding for re- 
hearing below is pending.—Supreme Lodge K. P. v. 
Thomas, Ala., 30 South. Rep. 567. 

6. APPEAL AND ErrRoR—Filing Transcript too Late.— 
Where the first day of the second term of tile court of 
appeals after the granfing of an appeal was Septem- 
ber 16th,the filing of transcript on August 28th was 
too late.—Beavers v. Bowen, Ky., 64S. W. Rep. 494. 

7. APPEAL AND ErRROR—Injunction Affecting Stair- 
way—Ooncerns Real Property.—A suit jto restrain the 
obstruction of a stairway held to involve the title to 
realty, giving the supreme court jurisdiction on ap- 
peal,—Peters v. Worth, Mo., 648. W. Rep. 490. 

8. APPEAL AND ErRROR—Verdict on Plaintiff’s Evi- 
dence.—A judgment on a verdict founded on evidence 
given by plaintiff’s witnesses alone, defendants hav- 
ing been afforded on opportunity to introduce evi- 
dence, will not be disturbed.—Sass v. Thomas, Ind. T., 
64S. W. Rep. 528. 

9. ASSIGNMENTS—Evidence of Colorable Assignment. 
—In action on an assigned account, where assign- 
ment is admitted, held not error to exclude evidence 
showlng that:the assignment was colorable only.— 
Lesh v. Meyer, Kan., 66 Pac. Rep. 245. 

10. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Col- 
lusive Attachment.— On bill to set aside attachment as 
collusive, the burden of proof is on the complainants. 
—H. B. Olafiin Co. v. Muscogee Mfg. Co., Ala., 30 South, 
Rep. 555. 

ll, ASSIGNMENT FOR BENEFIT OF CREDITORS—Collu- 
sion of Attaching Creditors.—That attaching creditors 
aided debtor in again starting in business held not to 
authorize inference of collusion {and (|fraud.—H. B. 
Claflin Co. v. Muscogee Mfg. Co., Ala., 30 South. Rep. 
555. 

12, ASSIGNMENTS FOR BENEFIT OF CREDITORR—Cur- 
ing Illegality.—An assignment requiring sale within 
120 days at public auction is cured of any illegality by 
directing assignee to be governed by the assignment 
laws.—Rainwater-Bradford Hat Co. v. McBride, Ind. 
T., 648. W. Rep. 556. 

13. ATTORNEY AND CLIENT—Value of Services.—The 
only evidence as to the value of attorney’s services 
being their own testimony, the court is not concluded 
thereby.—Germania Safety-Vault & Trust Co.’s Assig- 
nee Vv. Hargis, Ky., 64 S. W. Rep. 516. 


14. ATTORNEY AND CLIENT—Value of Services Where 
Unsuccessful.—_Where an attorney has been unsuc- 
cessful in his efforts for his clients, the court will con- 
sider that fact in fixing his fee.—Germania Safety- 
Vault &Trust Co.’s Assignee v. Hargis, Ky., 648. W. 
Rep. 616. 

15. BANKRUPTCY —Avoiding Chattel Mortgage.—A 
trustee can avoid a chattel mortgage, where the mort- 
gagee has failed to comply with the New York record- 
ing statute, only to the extent of the claims of jcdg- 
ment creditors of the bankrupt.— Zn re New York 
Economical Printing Co., U. 8. C ©. of App., Second 
Circuit, 110 Fed. Rep. 514. 


16. BANKRUPTCY —Avoiding Liens.—Under Bankr. 
Act, 1898, a trustee can avoid liens only when, and to 
the extent that, they could at the timeof the adjudica- 
tion have been avoided by creditors of the bankrupt. 
—In re New York Economical Printing Co., U.S. ©. C. 
of App., Second Circuit, 110 Fed. Rep. 514. 


17. BANKRUPTCY—Lien Where Contract of sale Not 
Recorded.—As against creditors of a bankrupt, one 
who soid to him a chattel, title to remain in seller till 
purchase price Is paid, cannot claim a lien where con- 
tract isnot recorded as required by statute.—Jn re 
Tatem, U.8.D.C., E. D. (N. Car.), 110 Fed. Rep. 519. 





18. BANKRUPTCY—Mortgage Made but not Piled 
Within Four Months.—Under Bankr. Act U. 8. 1898, § 
60b, a mortgage given more than a year before the 
mortgagor filed a petition in bankruptcy, but which 
was not recorded until within four months of the fil- 
ing of the petition, held not voidable.—Asbury Park 
Building & Loan Assn. v. Shepherd, N. J., 50 Atl. Rep. 
65. 


19. BANKS AND BANKING—Discount by Unincorpo- 
rated Bank.—A note discounted by an unincorporated 
bank was not placed on the footing ofa billof ex- 
change, though payable at an incorporated bank.— 
Cunningham vy. Potter, Ky., 648. W. Rep. 493. 


20. BANK AND BANKING—Loaning Money to Depos- 
itor.—The lending of money on deposit for a customer 
is within the legitimate business of a bank, unless 
prohibited by its charter.—Bobb vy. Saving Bank, Ky., 
64S. W. Rep. 494. 


21, BANKS AND BANKING—Interest on Balance Found 
Due.—In an action against a bank to recover deposits 
the balance found due plaintiff should bear interest 
from the institution of his action.—Bobb v. Savings 
Bank, Ky., 64S. W. Rep. 494. 


22. BILLS AND NOTES—Transfer of Railroad Voucher. 
—A railroad company, transmitting a voucher in set, 
tlement of claim to creditor, cannot recover in as, 
sumpsit from one to whom the voucher was assigned 
by one falsely claiming to represent the creditor after 
payment of the voucher, on discovery of the forgery 
of the assignment.—Louisville & N. R. Co. v. Johnson, 
Als.,30 South. Rep. 580. 


23. BOUNDARIES—Equity Jurisdiction.—Equity has 
jurisdiction.to establish disputed boundary lines, 
wherethe confusion as to them has arisen fromthe 
fraudulent acts of the owner of adjoining property. 
—Guice v. Barr, Ala., 30 South. Rep. 563. 


24. BOUNDARIES—“Head” of a Sfream.—The “head” 
of a stream, called for ina boundary, is the highest 
poiat on that stream which furnishes a continuous 
stream of water, and not necessarily its longest prong: 
—Uhl v. Reynolds, Ky., 64S. W. Reo. 498. 


25. CANCELLATION OF INSTRUMENTS—Adequate Rem- 
edy at Law.—Where complainant is out of possession 
at time of suit to cancel deed, he hasan adequate 
remedy at law, aud the bill will be dismissed.—Wil- 


‘kinson v. Wilkinson, Ala., 30 South, Rep. 578 


26. CANCELLATION OF INSTRUMENTS—Seal as Con- 
sideration.—The rule that a seal imports consideration 
does not apply to a suit in equity to cancel a written 
instroment.—Way Vv. Union Cent. LifeIns. Co., 8. Car., 
89S. E. Rep. 742. 

27. CARRIERS—Limitation of Liability.—A clause in 
a contract limiting the common-law liability of a car- 
rier held void.—Illinois Cent. RK. Co. v. Radford, Ky., 
648. W. Rep. 511. 

28. CARRIERS OF Goops—Action by Consignor for 
Failure to Deliver.—Action against carrier for failure 
to deliver goods consigned on commission held prop- 
erly brought in name of consignor.—Southern Ry. Co. 
v. Deakins, Tenn., 648. W. Rep. 477. 

29. CARRIER OF GOoDs—Congestion of Freight.—Con- 
gestion of freight in defendant carrier’s yard, known 
to defendant’s agent, who, notwithstanding, promises 
delivery of goods, held no defense for failure to make 
prompt delivery.—Southern Ry. Co. v. Deakins, Tenn., 
648. W. Rep. 477. 

30. CARRIER OF GOODs—Passenger on Freight Train. 


—Passenger on freight train by carrier’s permission 


held not to assume any risk resulting from manage- 
ment of train.—Southern Ry. Co. v. Crowder, Ala., 30 
South. Rep. 592. 

31. CARRIERS OF PASSENGERS—Party of Freight 
Train a Trespasser.—A party, knowing that he is not 
entitled to ride on a freight train, and paying a brake- 
man for the privilege, held a trespasser, and the com- 
pany is not liable for injuries received in alighting 
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from the train.—Sands v. Southern Ry. Cc., Tenn., 64 
S. W. Rep. 478. 


32. CARRIERS OF PASSENGERS—Profit of Trip as Dam- 
ages.—Question asto what plaintiff, a deputy marshal, 
would have earned, had his injury from defendant 
railroad company’s negligence not terminated his 
trip, held proper.—Chicago, R. I. & P. Ry. Co. v. 
Hoover, Ind. T., 648. W. Rep. 579. 

33. CABRIERS OF PAssSENGERS—Protection of Intoxic- 
ants.—The fact that a railroad passenger's intoxica- 
tion is in violation of a statute is immaterial on the 
question of the railroad’s duty to preserve him from 
injury.—Wheeler v. Grand Trunk Co., N. H., 50 Atl. 
Rep. 103. 

34. CHARITIES—Devise to Unincorporated Charity.— 
In a devise to an unincorporated charitable society, 
the heir at law takes the legal title in trust for the 
society, so that the devise is not void for want of a 
person in whom the legal estate may vest.—American 
Bible Soc. v. American Tract Soc., N. J.,50 Atl. Rep. 
67. 

35. CHARITIES—Unincorporated Charities as Objects 
of Gifts.--In a devise to an unincorporated charitable 
society, the objects of the society as expressed in its 
by-laws are a sufficient designation under the statute 
of frauds of the object of the gift.—America.a Bible 
Soc. v. American Tract Soc., N. J., 50 Atl. Rep. 67. 


36. CHATTEL MORTGAGES—Bona Fide Purchaser.— 
Purchaser in good faith or mortgaged chattels from 
mortgagor in possession held not liable for conversion 
without demand or refusal.—Dean v. Cushman, Me., 50 
Atl. Rep. 85. 

37, CHATTEL MORTGAGES — Oreditors Not Entitled to 
Special Provisions.—A provision of a mortgage that 
foreclosure shall not be brought within six months 
after default is for the benefit ofthe mortgagor, and 
his general creditors cannot avail themselves of it.— 
Central Trust Uo. of New York v. Worcester Cycle 
Mfg. Co., U. S.C. C., D. (Mass.), 110 Fed. Rep. 491. 

38. CHATTEL MORTGAGE—Driority of Receiver in Pos- 
session.—Possession of a receiver appointed in a fore- 
closure suit is not that of the mortgagee, so as to give 
him priority over other creditors, where his mortgage 
was invalid without possession.—Central Trust Co. of 
New York v. Worcester Cycle Mfg. Co.,U. 8. ©. C., D. 
(Mass.), 110 Fed. Rep. 491. 

89. CHATTEL MORTGAGES-—Sale of Right to Redeem.— 
Mortgagor of chattels, having right to possession, 
may sell his right to redeem.—Dean v. Cushman, Me., 
50 Atl. Rep. 85. 

40. COLLISION — Steamer in Course of Sailing Vessel. 
—A steamer is not relieved from the rule requiring 
her to keep off the course ofa sailing vessel, unless 
she has resorted to all other practicable means, and 
cannot comply with the rule without peril to herself 
or cther vessels.—The Devonian, U.: 8S. D. C., D. 
(Mass.), 110 Fed. Rep. 588. 

41. COMMERCE—Creek Grant of Exclusive Telephone 
Franchise.—The Creek council act granting an exclu- 
sive franchiseto a teleplione company held not re- 
pugnant to interstate commerce clause of United 
States constitution.—Muskogee Nat. Tel. Co. v. Hall, 
Ind. T., 64S. W. Rep. 600. 

42. CONSTITUTIONAL LAW—Local Legislation.—Act 
May 23, 1874, making each city of the third class one 
scbool district, held not unconstitutional as local 
legislation regulating affairs of school districts.— 
Commonwealth v. Hitchens, Pa., 50 Atl. Rep. 91. 

43. CONTRACT — Enforcement Where Fraudulently 
Procured.—Contract will not be enforced as written, 
it being admitted by demurrer that the action of the 
agent obtaining it was fraudulent.— Headley vy. Picker- 
ing, Ky., 648. W. Rep. 527. 

44. CONTRACT—Strict or Liberal Construction.—A 
party to a contract who has himself failed to comply 
with its conditions will not be permitted by a court of 
equity to insist upon a harsh and strict construction 





of it as against the other party.—Neal v. Briggs, U.S. 
C. C., E. D. (N. Car.), 110 Fed. Rep. 477. 

45. COPYRIGHTS—Recovering Statutory Penalty.—An 
action to recover the statutory penalty of one dollar 
per sheet for the infringement of a copyright for a 
photograph can only be based upon sheets of the in- 
fringing publication which have been found in de- 
fendant’s possession and seized for the purpose of 
condemnation and forfeiture.—Child v. New York 
Times Co.,U. 8. C.C.,8.D. (N. Y.), 110 Fed. Rep. 627. 

46. CORPORATIONS — Consent of Stockholders to 
Mortgage.—The provisions of the stock corporation 
law of New York, requ'ring the filing ofthe consent 
of stockholders to the execution of a mortgage by the 
corporation, is for the protection of the stockholders, 
and only stockholders can take advantage of a failure 
to comply with it.—Zn re New York Economical Print- 
ing Co., U. 8. C.C. of App., Second Circuit, 110 Fed. 
Rep. 514. 

47, CORPORATIONS — Employing Attorney.—Where 
the action of the director of a corporation in empioy- 
ing an attorney was acquiesced in by the president 
and other directors, his fee must be paid out of the as- 
sets of the corporation.—Germania Safety-Vault & 
Trust Co.’s Assignee v. Hargis, Ky., 64S. W. Rep. 616. 


48. CORPORATIONS--Liability of Stockholder to Judg- 
ment Creditor.—The liability of a stockholder to a 
judgment creditor under the laws of Kansas may be 
enforeed by an assignee ofthe judgment.—Whitman 
v. Citizens’ Bank, U. 8. C. C. of App., Second Circuit. 
110 Fed. Rep. 503. 

49. CosTs — Petition for Rehearing.—The cost of pre- 
paring petition for rehearing refused the prevailing 
party on appeal.—Young v. Hughes, Oreg., 66 Pac. 
Rep. 272. 

50. CougTsS—Amount in Dispute.—Under Mansf. Dig. 
§§ 4026, 5014, 4124 (Ind. T. Ann. St. 1899, §§ 2706, 3219, 
2804), a party joining several causes of action in re- 
plevin against the same defendants, each cause being 
within $300, may take judgment on each cause and 
consolidate the several sums into one judgment.— 
Harris v. Castleberry, Ind. T., 64S. W. Rep. 541. 


51. CouRTs—Stare Decisis.—A decision which has 
been repeatedly followed, and upon the faith of which 
vast property rights have been acquired, will not be 
overruled.—Uh! v. Reynolds, Ky., 648. W. Rep. 498. 

52. CRIMINAL EVIDENCE — Election by State of More 
Than One Offense.— Where, on a prosecution for carry- 
ing a pistol, witnesses testified to two offenses at dif- 
ferent times and places, the state should have been 
required to elect.—Holt v. State, Tenn., 648. W. Rep. 
478. 

53. CRIMINAL EVIDENCE— Good Character.—Evidence 
of general good character in a prosecution for larceny 
must be confined to defendant’s character for bon- 
esty and fair dealing.—State v. Contan, Del., 50 Atl. 
Rep. 95. 

54. CRIMINAL LAW — Good Character of Defendant.— 
Instructions that good character of defendant in crim- 
inal prosecution may generate a reasonable doubt of 
guilt held properly refused.— Eggleston v. State, Ala., 
30 South. Rep. 582. 

55. CRIMINAL Law—Principals in Misdemeanors.—In 
the commission of a misdemeanor, all persons aiding 
or eounseling are principals.—State v. Stark, Kan., 66 
Pac. Rep. 243. 

56. CRIMINAL TRIAL—Improper Comment by Attor 
ney.—Ina criminal prosecution, after the testimony 
on both sides bad closed, comment of the attorney 
general in his argument to the jury on the fact that 
defendant had offered no preof as to his good char- 
acter was not improper.—State v. Davis, Del., 50 Avl. 
Rep. 99. 

57. CRIMINAL TRIAL—Right of State to Waive Capital 
Punishment.—State solicitor held to have no autbor- 
ity to waive capital punishment.—Roberts v. State, 
Ala., 30 South. Rep. 554. 
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58. DAMAGES—Injury to Foot.—A verdict for $2,000 is 
not excessive for a painful injury to plaintiff's foot, 
which will render him a slight cripple for life.—Bow]- 
ing Green Stone Co. v. Capshaw, Ky., 64 8S. W. Rep. 
507. » 

59. DAMAGES-—Killing Minor.—The damages for the 
negligent killing of a minor are nominal only, when 
there are no distributees.—Tutwiler Coal, Coke & Iron 
Co. y. Enslen, Ala., 30 South. Rep. 600. 

60. DgaTH—Pecuniary Value of Intestate.—Measure 
of damages for negligent killing of plaintiff’s intestate 
held to be the pecuniary value of life of intestate to 
his next of kin.—Louisville & N. R. Co. v. Jones, Ala., 
30 South. Rep. 586. 

61. DEEDs—Compliance With Restrictions.—Grantor 
of land for town site held barred by laches from com- 
pelling compliance with restrictions in deed as to dis- 
tance of buildings from street, etc.—Ocean City Assn. 
v. Headley, N. J., 50 Atl. Rep. 78. 

62. DEEDs—Construction of Joint Estate.—A deed 
naming “C and the heirs of her body” as parties of the 
second part, and conveying land to them, “their heirs 
and assigns,” construed as creating a joint estate in C 
and her children.—Combs v. Eversole, Ky., 64S. W. 
Rep, 624. 

63. DEEDS—Presumption of Date of Delivery.—A 
deed will be presumed to have been delivered on the 
day of its date.—Williams v. Armstrong, Ala., 30 
South. Rep. 563. 

64. DISMISSAL AND NONSUIT—Nonsuit After Dismis- 
sal.—When a court dismisses action, it is without 
jurisdiction to entertain a subsequent motion for a 
nonsuit.—Stephenson v. Osage Coal & Mining Co., 
Ind. T., 645. W. Rep. 538. 

65. DivorncE—Burden of Showing Unchastity.—Bur- 
den of showing unchastity of defendant before mar- 
riage held to be on plaintiff in an action by him for di- 
vorce.—Garcin v. Garcin, N. J.,50 Atl. Rep. 71. 


66. DivorcE—Collateral Attack of Decree Awarding 
Custody.—A decree of divorce awarding custody of a 
minor child cannot be collaterally attacked in habeas 
corpus proceeding for possession of the child.—Culwell 
v. Franks, Ind. T., 64S. W. Rep. 582. 

67. DivorcrE — Corroborative Evidence.—Extreme 
cruelty as a ground of divorce must be shown by cor- 
roborative evidence, whether the divorce asked isa 
mesn@ or a vinculo.—Garcin v. Garcin, N. J., 50 Atl. Rep. 
71. 

68. EASEMENTS—Deed Does Not Pass Subsequently 
Created Easements.—A deed to realty, with the ap- 
purtenances, will not pass an easement of a stairway, 
which was not erected when the conveyance was 
made.—Peters v. Worth, Mo., 64S. W. Rep. 490. 

69. EJECTMENT—Estoppel of Ancestor.—In_ eject- 
ment, facts showing ancestor, through whom plaint- 
iffs claim title, was estopped during her lifetime, held 
to constitate no defense.—Williams v. Armstrong, 
Ala., 30 South. Rep. 553. 

70. ESECTMENT—Gift Against Subsequent Grant.— 
Where plaintiff received land by gift and went into 
possession, defendant cannot plead a bill of sale made 
by grantor subsequent to the gift to defeat plaintiff.— 
Turner v. Gonzales, Ind. T., 64S. W. Rep. 565. 

71. EJECTMENT—Intervener’s Title.—Where, in eject- 
ment, after judgment by default, an intervener is per- 
mitted to file an answer, and his title was derived 
from defendant since the action was commenced, such 


answer should be stricken out.—Merrill v. Martin, 


Ind. T., 64S. W. Rep. 539. 

72, BMBEZZLEMENT — Agent’s Conversion.—One ac- 
quiring money as agent, and afterwards coneeiving 
fraudulent intent of converting it, or fraudulently se- 
creting itfor such purpose, held guilty of embezzle- 
ment.—Eggleston v. State, Ala., 30 South. Rep. 582. 

73. EMBEZZLEMENT—Proof of One Article of Many 
Stolen.—In a prosecution for embezzlement of certain 
articles, it is sufficient if the embezzlement of any one 





ofthe articles described be proved.—State v. Davis, 
Del., 50 Atl. Rep. 99. 

74. EMINENT DOMAIN—Legislative Determination of 
Public Use.—Where the legislature has determined 
that the exigency exists for calling into exercise the 
power of eminent domain, such determination is con- 
clusive both as to the object being a public use and 
the propriety of exercising the power.—Tutile v. 
Moore, Ind. T., 648. W. Rep. 585. 

75. EquiTy—Cross-Bill for Affirmative Relief.—In or- 
derto obtain affirmative relief, a defendant in chan- 
cery must file across bill.—Hendrix,v. Southern Ry. 
Co., Ala., 30 South. Rep. 596. 

76. EQuITY — Decree Contrary to Practice.— Where 
a cause is submitted to chancellorin vacation, and 
decree rendered, contrary to the statute and chancery 
practice, the decree is void, and will not support an 
appeal.—Adams v. Wright, Ala., 30 South. Rep. 574. 


77. Equity—Dismissal for Want of Equity.—Motion 
to dismiss a bill for want of equity should be 
sustained, if the facts apparent on the face of the bili 
show complainant without right to equitable relief. 
—Blackburn vy. Fitzgerald, Ala., 30 South. Rep. 568. 

78. Equiry—Effect of Reference.—Where defendant 
proceeds to trial after reference without insisting on 
hearing on billand answer, the cause stands on the 
uncontroverted allegations in the bill and the referee’s 
findings of fact.—Dudley v. Eastman (N. H.), 50 Atl. 
Rep. 101. 

79. ESTOPPEL—Conduct.—Owner of homestead held 
estopped by conduct from evicting railroad company 
from right of way over land, though deed conveying 
right of way is invalid.—Hendrix v. Southern Ry. Co., 
Ala., 30 South. Rep. 596. 

80. EsSTOPPEL—Pleading Estoppel.—Estoppel as a de- 
fense to a bill in equity must be pleaded.—Jones vy. 
Peoples, Ala., 88 South. Rep. 564. 

81. ESTOPPEL — Pleading Facts Necessary. — Facts 
showing an estoppel in peis must be specially pleaded 
in order to be of any force.—Newhall v. Hatch, Cal., 
66 Pac. Rep..266. 

82. EVIDENCE—Ex Parte Affidavits.—z parte affida- 
vits,;made by strangers, attached to a bill for injunc- 
tion held not admissible in evidence.—Turner v. Gon- 
zales, Ind. T.,648. W. Rep. 565. 

83. EVIDENCE—Judicial Notice of Harvest Time.—The 
courts will take judicial notice of the time of planting 
and harvesting annual crops.—Payne v. McCormick 
Harvesting Mach. Co., Okla., 66 Pac. Rep. 287. 

84. EXCEPTIONS, BILL OF—Motion to Strike Pleas.— 
Rulings of trial court on motion to strike pleas will 
not be reviewed, when they are not shown in the Dill 
of exceptions.—Cottingham v. Greely-Barnham Gro- 
cery Co., Ala., 30 South. Rep. 560. 

85. EXECUTION — Construction — Notice of Levy.— 
Where an execution was issued and levied in March, 
1895, and then returned to the clerk’s office without a 

Sale, the filing of the notice of the execution operated 
as constructive notice to a subsequent purchaser.— 
Park v. McReynolds, Ky., 648. W. Rep: 517. 

86, EXECUTION—ExXtent or Sale.—Under St. 1821, ch. 60, 
§§ 27-38, giving a person power to levy execution by 
extent and the state by sale, the state is confined to a 
levy by sale.—Banton v. Griswold, Me., 50 Atl. Rep. 


87. EXECUTION—Interest of Purchaser of Sale—Pur- 
chaser at judicial sale held to acquire no greater in- 
terest than that possessed by the original owner, 
charged with all equities and existing defects in the 
title.—Gray v. Denson, Ala., 30 South. Rep. 595. 

88, EXECUTION—Levy as Constructive Notice.—Where 
an execution was issued and levied in March, 1895, and 
then returned to the clerk’s office without a sale, the 
filing of the notice of the execution operated as con- 
structive notice to a subsequent purchaser.—Park v. 
McReynolds, Ky., 648. W. Rep. 517. 

89. EXECUTION—Notice Misstating Name.—Under St. 
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1893, § 4350, notice of execution sale,stating name of de- 
fendant defectively, held not to vitiate sale.—McLain 
Land & Investment,Co. v. Kelly, Okla., 66 Pac. Rep. 282. 


90. EXECUTION—Purchaser of Mortgaged Property 
and Execution Sale.—Under Ky. St., § 1709, the pur- 
chaser of mortgaged property at execution sale ac- 
quired only a lien for the purchase money and interest 
at the rate of 10 per cent. subject to the prior incum- 
brance.—Kennedy v. Weber, Ky., 648. W. Rep. 514. 


91. EXECUTORS AND ADMINISTRATORS—Contract of 
Executor Supporting Mechanic’s Lien.—An executor 
cannot make a contract which would give the other 
party arightto file a mechanic’s lien on the estate 
property without an order of the court.—San Fran- 
cisco Pav. Co. v. Fairfield, Cal., 66 Pac. Rep. 255. 


92. EXECUTORS AND ADMINISTRATORS—Heirs’ Action 
Against Administrator.—Heirs of an intestate cannot 
proceed in equity to enforce their rights against the 
administrator until they have sought to obtain relief 
from him and he fails to grant it.—Blackburn v. Fitz- 
gerald, Ala., 30 South Rep. 568. 

93. EXECUTORS AND ADMINISTRATORS—Heirs as Par- 
ties to Suit Against Administrator.—Heirs at law of an 
intestate held to have no right to maintain bill to be 
made parties to a suit against the administrator of the 
intestate.—Blackburn v. Fitzgerald, Ala., 30 South. 
Rep. 568. 

94. EXECUTORS AND ADMINISTRATORS—PI roof of Debts 
to Authorize Sale.—In proceeding by administrator to 
sell lands to pay debts, it is not necessary, under Code, 
§ 164, that debts should be proved by deposition of dis- 
interested witnesses.—Poole v. Daughdrill, Ala., 30 
South. Rep. 579. 

95. FEDERAL JUORISDICTION—Probate Law in Indian 
Territory.—The United States district court for Indian 
Territory, sitting in probate, has no jurisdiction of a 
controversy between two guardians as to money ow- 
ing by one to the other.—ZJn re Frazee, Ind. T., 648. W. 
Rep. 545. 

9%. FIRK INSUKANCE—Ownership of Land.—Provision 
in fire policy as to ownership of land in fee by insured 
held waived by agent’s knowledge of condition of 
title.—American Cent. Ins. Oo. v. Donlon, Colo., 66 
Pac. Rep. 249. 

97. FRauD—Parol Purchase of Land.—An action of 
deceit by the parol purchaser of land against the ven- 
dor held not an action upon a contract for the sale of 
real estate to which the statute of frauds would be a 
defense.—Schneider v. Schleutker, Ky., 64 8. W. Rep. 
505. 

98. FRauD—Question of Fact-—The existence of fraud 
is a question of fact for the jury.—Whitehouse vy. 
Bolster, Me., 50 Atl. Rep. 240. 

99. FRAUDS, STATUTE oF—Acceptance of Mortgage 
Surrender.—An agreement of a mortgagee to accept a 
surrender of the mortgaged premises and to deliver 
up the note secured by the mortgage held unenforce- 
able, not being in writing.—Borcherdt v. Favor, Colo., 
66 Pac. Rep. 251. 

100. FRAUDS, STATUTE OF —Oonsideration of Marriage. 
—A contract on consideration of marriage, by which 
the husband agrees to give the wife an allowance, must 
be in writing and signed by the parties.—Stanley v. 
Madison, Okla., 66 Pac. Rep. 88. 


101. FRAUDULENT CONVEYANCES—Grantee Repaying 
Fair Value.—Grantee in fraudulent conveyance, held 
released from liability to credftors, if he pays them 
the fair value of the property transferred.—Cotting- 
ham v. Greely-Barnham Grocery Co., Ala., 30 South. 
Rep. 560. “ 

102. FRAUDULENT CONVEYANCE — Homestead. — A 
debtor can convey his homestead.—Steiner v. Berney, 
Ala., 30 South. Rep. 570. 

103. FRAUDLENT COVNEYANCES—Mortgage to Secure 
Indorsements.—A mortgage given by one brother to 
another to secure the latter on indorsements made for 





the former, and not recorded for ever a year, held not 
to have been given to hinder and delay creditors.— 
Ashbury Park Building & Loan Assn. v. Shepherd, 
N. J., 50 Atl. Rep. 65. 

104. FRAUDULENT CONVEYANCES—Purchase of Money 
Before Notice of Fraud.—Purchaser in conveyance, 
fraudulent as to creditors, held entitled to protection 
only to the extent of the purchase money paid before 
notice of the fraud.—_McFadyen v. Masters, Okla., 66 
Pac. Rep. 284. 


105. FRAUDUL@®NT CONVEYANCES—Right of Insolv- 
ency.—Where a mortgage made by a corporation is 
valid as against the corporation and its stockholders, 
its validity cannot be attacked by an assignee in in- 
solvency, who represents general ereditors whose 
claims arose after its execution.—Central Trust Co. of 
New York v. Worcester Cycle Mfg. Co., U.8. 0. C., D. 
(Mass.), 110 Fed. Rep. 491. 


107, FRAUDULENT CONVEYANCES—Specially Pleading 
Fraud.—Where plaintiff claims under an execution 
sale, and de’vendant offers a deed from the judgment 
debtor, plaintiff may show fraud, though not specially 
pleaded.—Clardy v. Wilson, Tex., 64S. W. Rep. 489, 


108. GAMING—Betting on Election.—The hazard of 
money on the result of a primary election held within 
the meaning of Shannon’s Code, §§ 3159, 3161, so as to 
authorize a recovery of the money paid in pursuance 
thereto.—Mitchell v. Orr, Tenn., 648. W. Rep. 476. 

110. GARNISHMENT—Choses in Action.—Choses in ac- 
tion belonging to defendant, but in possession of gar- 
nishee cannot be reached by garnishment.—Ootting- 
ham v. Greely;Barnham Grocery Co., Ala., 80 South. 


- Rep. 560. 


111. HaBgas CORPUS—Application for Bailat Wrong 
Term.—Where petitioner, charged with felony, !s or- 
dered to furnish bail for an appearance at a wrong 
term of the court, as he could be admitted to bail by a 
bail commissioner, a petition for discharge under 
habeas corpus will be dismissed.—Welch v. Sheriff of 
Franklin County, Me., 50 Atl. Rep. 88. 

112. HiGHWAYs—Attorney’s Fees as Lien.—In an ac- 
tion for a street assessment, itis proper to make the 
attorney’s fee allowed plaintiff a lien upon the land 
assessed.—Reid v. Olay, Cal., 66 Pac. Rep. 262. 

118. HOMESTEAD — Excess of Exemption. — Where 
debtor’s interest in land claimed as a homestead ex 
ceeds the value exempt, the excess only can be sub. 
jected to debt.- Steiner v. Berney, Ala., 30 South. Rep. 
570. 

114. HOMESTEAD—Lands Constituting Dwelling-Place. 
—A homestead may be claimed in lands constituting 
dwelling place of family, whether held in fee-simple 
or for life.—Steiner v. Berney, Ala., 30 South. Rep. 
570. 

115. HOMICIDE—Leaving State After Homicide as 
Evidence.—Where the state proved that defendant left 
the state immediately ,after the homicide, he may 
show that he was advised to leave to escape the 
friends of deceased.—Bradburn v. United States, Ind. 
T., 648. W. Rep. 550. 

116. HOMICIDE — Self-Defense. — Where defendant 
claims self-defense, it is error to charge that two per- 
sons cannot engage in mortal combat and each be act- 
ing in self-defense.—Bradburn v. United State, Ind. 
T., 648. W. Rep. 550. 

117. HUSBAND AND WIFE—Antecedent Debts of Hus- 
-band.—Where ason purchased land lying partly in 
Tennessee and partly in Kentucky, and made a cash 
payment of four-fifths of the price with money fur- 
nished by his wife to obtain a home, the vendor will 
not be allowed to subject to an antecedent debt of the 
son the land in Kentucky, of less value than the cash 
payment.—Pitman v. Pitman, Ky., 648. W. Rep. 514. 

118. HUSBAND AND WiFE—Community Property.— 
Where during coverture land is conveyed to either 
spouse, it is presumed to be community property .— 
Clardy v. Wilson, Tex., 648. W. Rep. 489. 
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119. HUSBAND AND WIFE—Transaction Between— 
Birden on Husband to Show Fairness.—In a transac- 
tion between husband and wife, whereby husband ob- 
tained advantage, the burden is on him to show utmost 
fairness.—Way v. Union Cent. Life Ins. Co., S. Car., 39 
S. E. Rep. 742. 

120. INDIANS—Action for Possession of Land.—Action 
for possession of Indian lands held under void im- 
provement contract held not maintainable by private 
citizen.—Oasteel v. McNeeley, Ind. T., 648. W. Rep. 
594. 

121. Ispr1ans—Foreclosing Mortgages of Indian 
Lands.—Act Cong. May 2, 1890, § 31 (26 Stat. 94; Ind. T. 
Ann, St. 1899, p. 9), held to exclude jurisdiction of 
federal court for Indian Territory of action to fore- 
close mortgage covering Indian land.—Crowell v. 
Young, Ind. T., 64S. W. Rep. 607. 


« 122. InDIANS—Intestate Indians.—Under Act Cong. 
June 28, 1898, the property of a member of an Indian 
nation dying intestate will be distributed in the 
United States courts according to the statute of Ar- 
kansas.—Nivens v. Nivens, Ind. T., 648. W. Rep. 604. 


123, INDIANS—Pasturing Cattle on Indian Land.— 
Rev. St. U. 8. § 2117 (Ind. T. Ann. St. 1899, § 4327), im- 
posing penalty on any person bringing cattle for past- 
urage on Indian lands without tribe’s consent, held 
operative within the Creek” Natioa.—Forsythe v. 
United States, Ind. T., 648. W. Rep. 548. 


124. INDIANS—Purchase of Lands.—The purchase of 
an improved farm from a Choctaw Indian by one not 
a citizen of the Choctaw Nation held not to give the 
grantee the right of possession as against a Choctaw 
Indian subsequently purchasing the land,—Rogers v. 
Hill, Ind. T., 648. W. Rep. 536. 


125. INDIANS—Vested Interest of Individual Indians. 
—An individual of the Greek Nation has no vested in- 
terest in any specific tract of the land patented to the 
nation under treaty.—Tuttle v. Moore, Ind. T., 648. 
W. Rep. 585. 


12%. INDIAN TERRITORY—Jurisdiction of Foreclosure, 
—A federal court for the Indian Territory not having 
jurisdiction of suit to foreclose a mortgage on Indian 
land, it is proper to dismiss the suit and not retain it 
for personal judgment on the note secured.—Crowell 
v. Young, Ind. T., 648. W. Rep. 607. 

127. InFanTs—Sale Without Guardian Ad Litem.—A 
judgment for the sale of land in which infant defend- 
ants had an interest was probably set aside, where no 
guardian ad litem was appointed, no answer was filed, 
and their statutory guardian was not made a party.— 
Thornton v. Thornton, Ky., 648. W. Rep. 524. 

128. INSANE PERSONS—Execution of Deeds.—A deed 
by an incompetent is absolutely void.—Wilkinson v. 
Wilkinson, Ala., 30 South. Rep. 578. 

129. INSURANCE—Payment to Agent.—Payment of 
premium to agent of the insurance company’s author- 
ized agent held to bind the company.—Weisman v. 
Commercial Fire Ins. Co., Del., 50 Atl. Rep. 93. 

130. INSURANCE—Recovery of Cash Value for Assig- 
nee.—In an action by an administrator to recover the 
proceeds of a life policy which had been paid to his 
assignee for creditors, the burden was on defendant to 
show that at the time assignment was madethe policy 
had a cash surrender value to which insured was en- 
titled, or that he was entitled to a paid-up policy.— 
Burnsides’ Admr. v. National Bank, Ky., 64S. W. Rep. 
520. 

181, JUDGMENT—Finding of Identification.—Finding 
that note and mortgage on which action was founded 
were identified held sufficient to sustain judgment for 
platntiff, where execution had been denied.—Schal- 
lehn v. Hibbard, Kan., 66 Pac. Rep. 241. 

132. JUDGMENT—Setting Aside Default.—On a motion 
to set aside a default, affidavits of plaintiff held admis- 
sible.—Security Loan & Trust Co. v. Estudillo, Cal., 
66 Pac. Rep. 257. j 





138. JUDICIAL SaLEsS—Judgment of Sale Set Aside.— 
Where a judgment for the sale of land is properly set 
aside before the confirmation of the saie made there- 
under, it is proper to set aside the sale also.—Thorn- 
ton v. Thornton, Ky., 648. W. Rep. 524. 

134, JuRyY—Commissioner’s Court.—A trial before a 
jury in a commissioner’s court !s not a trial by jury 
within Const. U. 8S. Amend. art. 7.—Luce v. Garrett, 
Ind. T., 648. W. Rep. 613. 

135. JUSTICES OF THE PEACE—Amendment of Plead- 
ing.—Under Mansf. Dig. § 4151 (Ind. T. Ann. St. 1899, § 
2831), held, that an amendment toa petition in re- 
plevin for three cows was properly permitted in the 
circuit court on appeal, so as to includethe increase 
of the cattle born since their detention.—Simon v. 
Aubrey, Ind. T., 648. W. Rep. 575. 

136. JUSTICES OF THE P£ACE.—De Novo Trial on Cer. 
tiorari.--Payment of judgment rendered against de- 
fendant by justice held waiver of defendant’s right to 
trial de novo 'on‘certiorari.—Smith v. Patton, Ala., 30 
South. Rep. 582. 

187. LANDLORD AND TENANT—Assignee of Lease.—An 
assignee of a tenant’s term under a lease acquires no 
further rights than such tenaat held.—Thomas V. Sass, 
Ind. T., 64S. W. Rep. 531. 


138. LANDLORD AND TENANT—Assignees of Lease Set- 
ting up Adverse Title.—Parties to whom lessees, who 
recognized the lessor as landlord, assigned their term, 
cannot set up outstanding titles against the landlord’s 
title.—Sass v. Thomas, Ind. T., 648. W. Rep. 528. 


139. LANDLORD AND TENANT—Crops to Show Rental 
Value.—Evidence of value of crops produced held ada- 
missible, in action for possession, to show cash rental 
value of Indian lands held under improvement con- 
tract.—Casteel v. McNeeley, Ind. T.,648. W. Rep. 594. 


140. LANDLORD AND TENANT—Leasing Indian Lands. 
—Under agreement leasing Indian lands and requiring 
tender of rent at termination of yearly period, subse- 
quent tender of rent in court held ineffectual.—Kemp 
v. Jennings, Ind. T., 648. W. Rep. 616. 


141. LANDLORD AND TENANT—Possession After Expi- 
ration of Lease.—The continued possession of a tenant 
after the expiration of the lease or under a void con- 
traet of sale is that of a tenant at will, and notice to 
quit and demand for possession terminates the ten- 
ancy.—Rogers v. Hill, Ind. T.,64S. W. Rep. 536. 


142. LANDLORD AND TENANT—Unlawful Detainer.— 
Under:a lease from month to month, the non-payment 
of rent forfeits the lease and authorizes suit for un- 
lawful detainer.—Ellis v. Fitzpatrick, Ind. T., 648. W. 
Rep. 567. 

143, LiFe EstaTEs—Ascertaining Value.—In ascer- 
taining value of life estate, the health and age of 
lifetenant should be considered.—Steiner v. Berney, 
Ala., 80 South. Rep. 570. 

144. LIMITATIONS OF ACTIONS—Recovery of Posses- 
sion of Land.—Action to recover possession of land, 
instituted within five years from time of accrual, and, 
on nonsuit being taken, |brought again within one 
year, as provided by Mansf. Dig. § 4497 (Ind. T. Ann. 
St. 1899, § 2954), held not barred.—Turner v. Gonzales, 
Ind. T., 648. W. Rep. 565. 

145. LIMITATIONS OF ACTIONS—Renewal of Note Be- 
fore Bar.—An action to foreclose a mortgage, brought 
after the original period of limitation, is not barred 
where the debt has been renewed before the running 
of the limitation.—Newhall v. Hagh, Cal., 66 Pac. 
Rep. 266. 

146. MASTER AND SERVANT — Assuming Position of 
Danger.—Where a servant assumed a position of dan- 
ger without notice to the master, the master owed him 
no duty to keep a lookout, unless he was performing 
a regular duty or was acting under a special order of 
his foreman.—Bowling Green Stone Co. v, Capshaw, 
Hy., 648. W. Rep. 507. 

147. MASTER AND SERVANT—Assuming Risk.—Person 
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at work in a mine with mine owner’s consent, but 
not as employee, having knowledge of the dangerous 
condition of the mine. held to have assumed the risk. 
—sloss Iron & Steel Co. v. Knowles, 30 South. Rep. 584. 


148. MASTER AND SERVANT — Puty to Provide Safe 
Piace,—Duty of manufacturer to provide safe place for 
employee to work in held,to extend to passageway in 
mill used by other employees with employer’s con- 
sent.—Edwards v.Tilton Mills, N. H,,50 Atl. Rep. 102. 


149. MASTER AND SERVANT—Evidence as to Efficacy 
of Tools.—Opinion of witness in action for death of 
railroad employee, assisting to restore derailed car, 
as to efficacy of jackscrews for such purpose, held 
admissible.—Louisville & N. R. Co. v. Jones, Ala., 30 
South. Rep. 586. 

150. MASTER AND SERVANT—Koowledge of Servants.— 
A railroad is,chargeable with {the ,knowledge of its 
servants in charge of a passenger train as to injuries 
happening to a passenger during the operation of the 
train.—Wheeler y. Grand Trunk Ry. Co., N. H., 50 Atl. 
Rep. 103. 

151. MECHANICS’ LIENS—Action on Bond.—Under 
Hill’s Ann. Laws, §§ 27, 29, plaintiff held entitled to 
bring in bis own name action on a bond to recover pay 
for materials furnished to party with whom he had 
contracted for certain work.—United States v. McCann, 
Oreg., 66 Pac. Rep. 274. 

152. MECHANICS’ LIENS—Indian Territory Law.—A 
material-man has a lien on the building and interest of 
its owner in the land in the Choctaw Nation on which 
the building is situated.—Arnold v. Campbell, Ind. T., 
648. W. Rep. 532. 5 

1538. MECHANICS’ LIENS—Personal Judgment Against 
Grantee of Owner.—In/an action to foreciose a me- 
chanic’s lien, a personal judgment may berendered 
against the grantee of the owner of the property, 
who assumed the debt.—San Francisco Pav. Co. v. 
Fairfield, Cal., 66 Pac. Rep. 255. 

154. MECHANICS’ LiIENS—{Priority of Mortgage for 
Precedent Debt.—Mortgage given for a precedent debt 
held entitled to a priority over a subsequent mechan- 
ic’s lien for alterations, within Mechanic’s Lien Act 
1898, p. 588.—Reed v. Rochford, N. J., 50 Atl. Rep. 70. 

155. MECHANICS’ LIENS—Work Performed for Ex- 
ecutor of Estate.—An agreement of the purehaser of 
the estate property to pay for work done thereon 
under a contract with the executor held not to give 
eontractor an equitable mechanic’s lien on the prop- 
erty.—San Francisco Pav. Co. v. Fairfield, Cal., 66 Pac. 
Rep. 255. 

156. MORTGAGES—Agreement to Accept a Surrender. 
—An agreement of a mortgagee to accept a surrender 
of the mortgaged premises and to deliver up the note 
secured by the mortgage held unenforceable, if made 
without a new consideration.—Borcherdt v. Favor, 
Colo., 66 Pac. Rep. 251. 

157. MORTGAGES—Deed and Title Bond.—A deed and 
title bond held to constitute a mortgage,and nota 
conditional sale.—Borcherdt v. Favor, Colo., 66 Pac. 
Rep. 251. 

158. MORTGAGES—For Loan Subsequently Delivered. 
—A mortgage to secure a sum, a part of which is to be 
delivered after the mortgage’s execution and delivery, 
held to be a potential lien for the full sum.—Reed v. 
Rochford, N. J.,50 Atl. Rep. 70. 

159. MORTGAGES — Renewal Note Continues Mort- 
gagee’s Priority.—The renewal of a note secured by a 
mortgage continués the mortgagee’s right to a priority 
over subsequent creditors.—Newhall v. Hatch, Cal., 66 
Pac. Rep. 266. 


160. MUNICIPAL CORPORATIONS—Injuries on Sidewalk. 
—A city is Hable for injuries received by a fall on the 
sidewalk, caused by an accumulation of discarded 
fruit rinds.—Archer v. Town of Johnson City, Tenn., 
648. W. Rep. 474. 

161. MUNICIPAL CORPORATIONS—Taxation of Country 





Residents.—Where a farmer removed his family toa 
neighboring town to have his children educated, he 
did not abancon his domicile, and his personal prop- 
erty was not subject to municipal taxation.—Mont- 
gomery V. City of Lebanon, Ky., 64S. W. Rep. 509. 


162. MUNICIPAL CORPORATIONS—Taxation of Farm 
Lands.—The fact that land embraced within the 
boundary of acity is used for farming purposes does 
not exempt it from taxation by the city.—Bell County 
Coke & Improvement Co. v. City of Pineville, Ky., 64 
8S. W. Rep. 525. 

163. NAVIGABLE WATERS—Legislative Grant to Erect 
Dam.—Legislative grant of authority to erect dam at 
outlet of lake held a complete defense to a suit for in- 
junction to restrain a corporation from changing the 
water level of a lake.—State v. Sunapee Dam Co.,N. 
H., 50 Atl. Rep. 108. 

164. NEGLIGENCE—Child Incapable of Contributory 
Negligence.—Child between 7 and 14 years old held 
prima facie incapable of contributory negligence.— 
Tutwiler Coal, Coke & Iron Co. v. Enslen, Ala., 30 
South. Rep. 600. 

165. NEGLIGENCB—Light on Breakwater.—A contract 
between the United States and contractors for erec- 
tion of a breakwater, providing for erection of a 
light on the work by the contractors, held not 
to relieve the latter from liability to third persons 
whose property is damaged by extinguishment of light 
during storm.—Harrison v. Hughes,U. 8. D. C., D. 
(Del.) 110 Fed, Rep. 545. 

166. NEGLIGENCE—Rule of Contributory Negligence. 
—One may recover for injuries, though his own negli- 
gence exposed him to the danger, if the injuries were 
caused by the other’s lack of care after becoming 
aware ofthe danger.—Tully v. Philadelphia, W. &B. 
R. Co., Del., 50 Atl. Rep. 95. 

167. NEW TRIAL—Newly-Discovered Evidence. — A 
new trial should not be granted for newly discovered 
evidence,where no diligence is shown.—Clardy v. Wil- 


_ son, Tex., 64S. W. Rep. 489. 


168. NEW TRIAL — Newly-Discovered Evidence. — A 
motion for a new trial held properly overruled, where 
newly-discovered evidence was insufficient to create a 
probability of a different result.—Woolsey v. Jackson, 
Ind. T., 64S. W. Rep. 548. 

169. NUISANCE—Abatement of Saloon.—The fact that 
a place where intoxicating liquor is sold is declared a 
common nuisance by statute does not justify its abate. 
ment by any person without process of law.—State vy. 
Stark, Kan., 66 Pac Rep.. 243. 

170. PARTIES — Order of Intervention.— An order 
granting intervention will not be vacated after hear- 
ing, because granted ex parle, where the court would 
be required to render it.— Percy Summer Olub v. Astle, 
U.S.C. C., D. (N. H.), 110 Fed. Rep. 486. 

171. PILOTS—Degree of Skill.—Pilots on the Delaware 
river are required to exercise the care and skill of 
river pilots and harbor pilots, and are chargeable 
with knowledge of natural objects on shore and of the 
significance of fixed lights.—Harrison v. Hughes, U. 
Ss. D. C., D. (Del.), 110 Fed. Rep. 545. 

172. PLEADING—Demurrer to the Evidence.—A de- 
murrer to the evidence, interposed by defendant after 
he has opened his proof, is too late.—Sands v. South- 
ern Ry. Co., Tenn., 64S. W. Rep. 478. 

73. PLEADING—Motion to Correct Complainant Not 
Separating Causes.—An objection that the causes of 
action are not separately stated in the complaint 
should be made by motion, and not by demurrer.—San 
Francisco Pav. Co. v. Fairfield, Cal., 66 Pac. Rep. 255. 

174. PLEADING—Verification.—A pleading which the 
law requires to be verified is not a complete pleading 
until that is done, unless the verification has been 
waived.—Park v. McReynolds, Ky., 648. W. Rep. 617. 

175. PUBLIC LaNDs—Claim Pending before Land De- 
partment.—Neither a federal nor state court can prop- 
erly assume to determine and adjudicate the rights of 
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contesting claimants to public lands while the matter 
is pending before the land department.—Humbird v. 
Avery, U. 8. C.,C.|D, (Minn.), 110 Fed. Rep. 465. 

176. PUBLIC Lanps— Legislative Resolution. — A 
legislative resolve granting 200 acres in a particular 
township to each Revolutionary soldier held a grant 
in prasenti.—Banton v. Crosby, Me., 50 Atl. Rep. 86. 

177. PUBLIC Lanps—Number of Entries to One Per- 
son.—Under Rev. 8t. ch. 102, § 3, one person could 
make any number of entries and surveys, not ex- 
ceeding 200 acres each.—Uh! v. Reynolds, Ky., 648.W. 
Rep. 498. 

1”8. PUBLIC Lanps — Previously Entered Land.— 
Every entry, survey, or patent is void in so far as it 
embraces land previously entered, surveyed, or 
patented.—Uhl v. Reynolds, Ky., 648. W. Rep. 498. 


179. PUBLIC LanpDs— Uncertainty in not Describing 
Prior Grants.—A patent vests the patentee with title 
to all vacant and unappropriated land within the ex- 
terior boundary, the patent not being void for uncer- 
tainty by reason of the failure to describe prior grants 
included within the bonndary.—Uhl v. Reynolds, Ky., 
648. W. Rep. 498. 

180. QUO WARRANTO — Director’s Title to Office.— 
Stockholders of a corvoration held entitled to main- 
tain a writ of quo warranto to determine title to office 
of directors.— Commonwealth v. Stevenson, Pa., 50 
Atl. Rep. 91. 

181. RAILROADS—Care\Towards Trespassers.—The care 
required of a railroad towards trespassers or licensees 
is to refrain from gross negligence or willful careles- 
ness.—Tully v. Philadelphia, W. & B. R. Co., Del., 50 
Atl. Rep. 95. 

182. RAILROADS—Retroactive Effect of Fence Laws.— 
Ky. 8t. § 1797, requiring railroad companies to fence 
rights of way acquired free of charge, does not apply 
to such rights of way acquired prior to the enactment 
of the statute.—Ringo vy. Chesapeake & O. Ry. Co., Ky., 
64 S. W. Rep. 522. 

183. RAILROADS— Reverter of Right of Way.—Right of 
way granted by deed providing that it was 
exclusive for one year, held not to revert to 
grantor on railroad company’s failure to enter within 
the year.—Virginia & S. W. Ry. Co. v. Crow, Tenn., 64 
8S. W. Rep. 485. 

184. RAILROADS — Rules as to Ringing Bells. — 
A jury held entitled to consider a railroad’s rules as 
to ringing a bell on approaching a crossing on the 
subject of the necessity of such precaution and the 
negligence of the company.—Hecker v. Oregon R. Co., 
Oreg., 66 Pac. Rep. 270. 

185. RAILROADS—State Reduction of Rates.—Violation 
of Constitution.—Where the net earnings of a rail- 
road company on local business within a state are 
insufficient to pay one-half of the interest on its valid 
bonded debt justly chargeable upon such earnings, a 
state regulation reducing. rates, which would mate- 
rially reduce‘such earnings, is unreasonable and a vio- 
lation of the company’s constitutional rights.—Chi- 
cago, M. & St. P. Ry. Co. v. Smith, U. 8. C. C.,D. 
(Vt.), 110 Fed. Rep. 473. 

186. RAILROADS—Statutory Presumption as to Killing 
Stock.—While thereis a statutory presumption that 
the killing of stock by a train was the result of neg- 
ligence, the burden is on the owner to show that the 
killing was by a train.—Southern Ry. Co. v. Forsythe, 
Ky., 648. W. Rep. 506. 

187. RECEIVERS—Discharge on Motion of Trespassers 
of Land in His Possession.—Where a receiver is ap- 
pointed to collect a judgment, he should not be dis- 
charged on the motion of trespassers on the land of 
which he is in possession under such judgment.— 
McAllaster v. Edgerton, Ind. T., 648. W. Rep. 583. 

188. RECEIVERS — Sale. — A motion for the sale of 
railroad property in the hands of receivers denied on 
the ground that;thepurpose of the receivership had not 
been accomplished .—Bibber- White Co. v. White River 





Val. Electric R. Co.,U. 8. OC. C.,D. (Vt.), 110 Fed. 
Rep. 473. 

189. REPLEVIN— Fraud Under General Denial.—Upn- 
der the general denial in replevin defendants may 
show that the chattel mortgage under which plaintiff 
claims the right to possession was obtained by fraud 
or deception.—Payne v. McCormicx Harvesting Mach. 
Co., Okl., 66 Pac. Rep. 287. 

190. REPLEVIN—General Verification.—Each several 
cause of action set out in a complaint in replevin is 
verified by a general verification tothe complaint.— 
Harris v. Castleberry, Ind. T.,648. W. Rep. 541. 

191, SaLVaAGE—Degree of Skill Requira3d.—While or- 
dinary skill is required from a salvor, yet in case of 
necessity one without nautical skill may undertake a 
rescue in good faith, using such ability as he pos- 
sesses.—The Henry Steers, Jr.,U. S. D. C., E. D. (N. 
Y.), 110 Fed. Rep. 578. 

192. SCHOOLS AND SCHOOL DISTRICTS — Judgment 
Confessed by Director.—Judg ment agaiust school dis- 
trict, confessed by director, held yoid for want of au- 
thority.—Moore v. School Dist. No. 71, OKl.,66 Pac, 
Rep. 279. 

198. SCHOOLS AND SCHOOL LANDS— School Lands a 
Trust.—Under Oonst. art. 7,§6, and Rev. St. 1895, $§ 
3902, 3905, 4271, counties held to &old school lands and 
proceeds thereof in trust, and liable for any diversion 
thereof.—Board of Schoo! Trustees of Laredo v. Webb 
County, Tex., 64S. W. Rep. 486. 

19%. SHIPPING—Liability for Injury where Charter is 
Violated.—The fact that a charterer puts the vessel to 
a different use from that specified in the charter does 
not render him liable to tre owner for am irjury to the 
vessel, if it appears that the unauthorized use did not 
cause or contribute to the damage.—Sutcliff v. Selig- 
man, U.S. D.C.,8. D. (N. Y.), 110 Fed. Rep. Rep. 560. 


195. SHIPPING—Using Ship as War Dispatch Boat.— 
The breaking out of a war during the term of a time 
charter does not affect the rights or liabilities of the 
charterer, who is not bound to employ the vessel in 
the safest business, but may employ it in any service 
which is lawful and not in violation of the charter.— 
The Ely, U.S. D.C.,S. D. (N. Y.), 110 Fed. Rep. 568. 


196. SHIPPING—Waiving Charter Provisions.—Where 
& charter expressly provides the lay days for loading 
and discharging, and fixes the amount of demurrage 
to be paid for overtime consumed by the charterer, 
the owner cannot be held to have waived such pro- 
vision, except upon clear evidence.—Henningsen v. 
Watkins, U. 8. D. C., E. D. (Va.), 110 Fed. Rep. 574. 

197. SPECIFIC PERFORMANCE — Indefinite or Alter- 
nate Agr t ific performance of agreement 
to pay a debt, or,in default, to execute a mortgage, 
cannot be denied on the ground that it is indefinite 
and in the alternative.—Allender v. Evans-Smith Drug 
Co., Ind. T., 648. W. Rep. 558. 

198. SPECIFIC PERFORMANCE—Oral Promise to Fur- 
nish Money.—An oral agreement to furnish the money 
required to complete a railroad is not such a definite 
and precise contract as to warrant a decree for its 
specific performance.—Bibber-White Co. White River 
Val. Electric R. Co., U. 8. C. C.,D. (Vt.), 110 Fed. 
Kep. 472. 

199. StaTUTE—Construction of Arkansas Statute in 
Indian Territory.—Where a statute of Arkansas is put 
in force in the Indian Territory by act of congress, it 
is incumbent on the courts in the territory to adopt 
the construction of such statutes by the Supreme 
Court of Arkansas.—Boyt v. Mitchel), Ind. T., 648. W. 
Rep. 610. 

200. STATUTES—‘‘Person”’ Does Not Include State.— 
The word “person,” in a statute, does not necessarily 
include state.—Banton v. Griswold, Me., 50 Atl. Rep. 
89. 

201. STREET RAILROADS—Rule of “Stop, Look and 
Listen.”—The rule that the failure of a person to stop, 
look, and listen before driving upon a railroad track 
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constitutes negligence as a matteor of law is only ap- 
plicable to street railroads on a public street, where 
the attending conditions are such that reasonable 
care and prudence would require such precautions.— 
Tacoma Ry. & Power Co. v. Hays, U. 8. C. C. of App., 
Ninth Circuit, 110 Fed. Rep. 496. 

202. SUBROGATION—Purchaser at Execution Sale.— 
Purchaser at execution sale on money judgment held 
not entitled, on paying purchase money, to subroga- 
tion to creditor’s claim against judgment debtor.— 
Gray v. Denson, Ala., 30 South. Rep. 595. 


203. SUNDAY—Presumption of Delivery of Deed.—In 
ejectment, burden of overcoming presumption at 
deed made on Sunday and delivered on that day is on 
person presenting it.—Williams v. Armstrong, Ala., 30 
South. Rep. 553. 

204. TAxaTION—Vacating Tax Certificate—Tender of 
Tax.—Equity will not require a tender of tax equitably 
due, as acondition precedent to vacating a tax cer: 
tificate as cloud on the title.—Title Trust Co. v. Ayls- 
worth, Oreg., 66 Pac. Rep. 276. 

205. TERRITORIES— Enforcing Cherokee Statutes of 
Marriage.—Under Act. Cong. June 28, 1898, § 26, the 
Cherokee statutes relating to marriage with one not a 
citizen of the nation, and removal therefrom, cannot 
be enforced by the federal courts.—McAllaster vy. Ed- 
gerton, Ind. T., 648. W. Rep. 583. 

206. TOWAGE--Moderate Gale.—A tug held liable for 
the loss of her tow, which she cut adrift during a mod- 
erate gale off Cape Cod.—The O. L. Halenbeck, U. 8. 
D. C.,&. D. (N. Y.), 110 Fed. Rep. 556. 

207. TRADE-MARKS AND TRADE-NAMES—H. Bitters 
Violating ‘“Hostetter’s.”— Acts held to establish fraud, 
entitling plaintiff,the owner of a trade-mark known 
as “Hostetter’s Bitters,” to an injunction against de- 
fendant for furnishing a substitute for such bitters 
marked “H. Bitters.”"—Hostetter Co. v. Martinoni, U. 
8. C.C0.,N.D. (Cal.), 110 Fed. Rep. 524. 

208. TRADE MARKS AND TRADE-NAMES — ‘‘Rem-Sho” 
as Violating “‘Remington.”— Wrongful use of name 
“Remington,” in connection with word ‘‘Sholes,” is 
not affected by subsequent shortening to ‘‘Rem-Sho.” 
—Wyckoff v. Howe Scale Co. of 1886, U. 8. C.C., D. 
(Vt.), 110 Fed. Rep. 520. 

209. TrR1aL—Form of Instructions.—When proper in- 
structions are given, it is no ground of exception that 
they are not given in the form requested.—Wheeler v. 
Grand Trunk Ry. Co., N. H., 50 Atl. Rep. 103- 

210. TRIaL—Instruction Favoring One Phase of Evi- 
dence.—An instruction giving undue prominence to a 
phase of the evidence, favorable to the person asking 
it, is properly refused.—Louisville & N. R. Co. v. 
Jones, Ala., 30 South. Rep. 586. 

211. TRIAL—Proper Wording of Instructions.—An in- 
struction should clearly and intelligently set forth the 
law as applicable, without being conflicting, contra. 
dictory, confusing, or misleading.—Payne v. McCor. 
mick Harvesting Mach. Co., Okl., 66 Pac. Rep. 287. 

212. TRusTs—Endorsement of Beneficary not a Rati- 
fication.—An indorsement by a beneficiary relative to 
a conveyance by her trustee, having an interest in the 
trust estate, of all his property in trust to pay certain 
mortgages, held not a ratification of the mortgages as 
a charge on her interest in the trust estate.—Dudley 
v. Eastman, N. H., 50 Atl. Rep. 101. 

213. UsuRY—Agreement to Pay Debts.— Agreement 
between insolvent debtor and another, by which the 
latter was to pay the former’s debts and become sub- 
rogated to the rights of his creditors, and subsequent 
settlement, including compensation for services, held 
not to constitute usury.—Pettyjohn v. Wilkin, Okl., 
66 Pac. Rep. 281. 

214. VENDOR AND PURCHASER—False Representation. 
—In the absence of any allegation of fraud or mistake 
in a written contract for the sale of the interests of 
two ofalarge number of heirs in a tract of land, the 
purchaser cannot avoid payment on the ground that 





the vendors falsely represented that they had title as 
heirs to certain lands,to which they in fact had no 
title.—Begley v. Eversole, Ky., 648. W. Rep. 513. 

215. VENDOR AND PURCHASER— Waiving Lien by 
Taking Note.—Where, as part of the consideration for 
real estate sold to a wife, plaintiff took the note of the 
husband and two other signers as his sureties, the 
vendor’s lien is thereby waived.—Shrimsher v. New- 
ton, Ind. T., 648. W. Rep. 534. 
=216. VENUE—Condition of Sufficient Bond.—The court 
cannot grant achange of venue on condition that de 
fendant furnish a sufficient bond.—Ellis v. Fitzpat- 
rick, Ind. T., 648. W. Rep. 567. 

217. VENUE—Removal Without Notice to Defendant. 
—A non-resident, not having designated an attorney 
on whom notice or other process may be served, can. 
not complain that defendant’s motion for removal of 
cause was heard without notice to him.—Terry v. 
Skinner, U.S. C. C., E. D. (N. Car.), 110 Fed. Rep. 494. 

218. WAREHOSGSEMEN—Stipulation as to Leakage.—A 
notice printed across the face of a warehouse receipt 
for barrels of liquor that loss by leakage was at 
owner’s risk will be deemed a part of the contract, 
where the receipt was accepted and goods stored with 
knowledge of such notice.—Taussig v. Bode & Haslett, 
Cal., 66 Pac. Rep. 259. 

219. WILLS—Omitting to Mention Child.—Under Ind. 
T. Ann. St. 1899, § 3572 (Mansf. Dig. Ark. § 6500), an in- 
tentional or accidental omission of a testator to men- 
tion a child entitled it to apply to the court for re- 
lief.—George v. Robb, Ind. T., 64S. W. Rep. 615. 


220. WiLLs—Remainder After Life Estate.—Under 
will limiting remainder after life estate to S and his 
heirs in equal shares,S held to take proportionate 
share as tenant incommen with his children.—Smith 
v. Smith, Tenn., 648. W. Rep. 483. 

221. WITNESSES—As to Absence of Witnesses.—In an 
action for injuries by a passenger against carrier, 
plaintiff, after testifying on cross-examination that 
the physicians treating her are absent, may explain 
such absence and testify to her effort to procure their 
attendance.— Southern Ry. Co. v. Orowder, Ala., 30 
South. Rep. 592. 

222. WITNESSES—Attorney as to His Employment.— 
Defendant’s attorney was properly permitted to tes- 
tify as to his employment on a motion to set aside a 
default judgment in favor of plaintiff entered on 
stipulation of such attorney.—Security Loan & Trust 
Co. v. Estudillo, Cal., 66 Pac. Rep. 257. 

223. WITNESSES — Oross-Examination. — Defendant 
may properly cross-examine plaintiff's witness as to 
apy matter in issue,though no inquiry was made in 
respect thereto on the direct examination.—Sands vy. 
Southern Ry. Co., Tenn., 648. W. Rep. 478. 

224. WITNESSES — Cross-Examination. — Plaintiff's 
cross-examination of witness, showing that defend- 
ant paid witness’ way to.the trial and was to pay his 
expenses, held permissible.—Southern Ry. Co. y. 
Crowder, Ala., 30 South. Rep. 592. 

225. WITNESSES—Disqualification Because of Hearing 
Evidence.—A witness coming into court after trial 
had commenced held not disqualified because he 
heard some of the state’s evidence and was not under 
rule with the other witnesses.—Pile v. State, Tenn., 64 
8S. W. Rep. 477. 

226. WITNESSES—Impeachment for Misconduct.—It 
was improper to permit a witness to be impeached by 
showing specific acts of misconduct not contradictory 
of her statements as a witness.—Roberts v. Johnson, 
Ky., 648. W. Rep. 526. 

227. WITNESSES—Surprise.—A party who has been 
surprised by the testimony of his own witnesses upon 
a material fact may be permitted by the court, in its 
discretion, to show that the witness had made a dif- 
ferent statement previous to the trial.—Tacoma Ry. & 
Power Oo. v. Hays, U.S.C. C. of App., Ninth Circuit, 
110 Fed. Rep. 496. " 
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ATTORNEY ANDCLIENT. See LAW AND LAWYERS. 

common-law doctrine of maintenance still 
force independent of statutory enactments, 41. 

attorney’s fees as preferred claims, 82. 

right of wife’s attorneys in divorce suit to recover 
compensation from the husband, 103. ~ 

punishment of attorney for unprofessional con- 
duct, 181. , 

right of woman to practice law, 273. 

unconscionable percentage of contingent fees in 
certain cases, 282. 

right of clientto discharge attorney employed on 
a contingent fee, 282. 

‘‘ambulance chasing” as an evil, 459. 


constitute actual adverse 


in civil 


in 


| 
| 
} 
| 





BANKRUPTOY,} aS 
payment of money in the ordinary course of bus!i- 
ness as a preference under the bankrupt act, 1. 
semi-annual bankruptcy report, 11. 
discharge of individual partners in partnersh ip 
proceedings, 42. 
attorney’s fees as preferred claims within the class 
of “laborers and employees,” 82. 
alimony not a provable debt, 206. 
limitation of time prior to bankruptcy in which a 
payment may be considered a preference, 263. . _ 
payment of money as a preference, 283. 
BANKRUPTS, ~ 
lunatic bankrupts, 351. 
BANKS AND BANKING, 
deposit.in name of another, 162. ; 
penalty upon national banks for taking usury, 409. 
BAR ASSOCIATIONS. See LAW AND LAWYERS. 
universal congress of lawyers, 195. 
BASTARDY, 
recognition 
father, 63. 
legitimation of bastard child by its father, 71. 


BENEFIOIARY, 
vested interest of beneficiary under a pdlicy of 
life insurance, 184, 


BENEFIT SOCIETIKS, 
consent of member to change in by-laws, 390. 
remedy of member of benefit society unjustly ex - 
pelled or whose contract is violated, 891. 
right to alter, repeal of amend by-laws, 391. 
legal effect of change or attempted change in con- 
tract of insurance bétween a mutual insurance 
society or association aad a ma3mbar, 425. 
obligation of expelled member to exhaust reme- 
dies within the order, 450. 
BILLS AND NOTES, 
uniformity in the law of commercial paper, 93. 
effect upon negotiable instruments when several 
contemporaneous contracts are construed to- 
gether, 166. 
proof of other forgeries to establish forgery of note 
sued on, 324. 
power of attorney in note to confess judgmant, 
368. 
BISHOP, 
life and works of Joal Peentiss Bishop, 450. 
BRIBERY, 
bribery of a witness as contempt of court, 809. 


of illegitimate child by putative 
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CARRIERS OF GOODS, 
termination of extraordinary liability of carrier of 
freight, 304. 
modification of carrier’s extraordinary liability 
depending, on the nature of the consignment, 
806. 
modification of carrier’s extraordinary liability by 
usage or contract, 308. 
CARRIERS OF PASSENGERS, 
stipulation against liability in a free pass will uot 
bar action by passengers, 252. 
limitation of carrier’s liability for injuries to pas- 
sengers, 253. 
reasonableness of time limits in railroad tickets, 
302. 
CAVEAT EMPTOR, 
application of rule where vendee has opportunity 
to inform himself, 281. ” 
CEMETERIES, 
right of municipality to prohibit or restrict estab- 
lishment of cemeteries or right of burial within 
certain limits, 50. 
CENTRAL LAW JOURNAL, 
practical features of the Central,Law Journal, 401. 
CHARITIES, 
torts of charitable institutions maintained by tax- 
ation, 62, 
exemption from taxationjof property used partly 
for religious services and partly,as a source of 
revenue, 183. 
the non-liability of charitable institutions for neg- 
ligence causing personal injuries or death, 224. 
OHILDREN, 
right of action for wrongful death of unborn child, 
382. 
CHINA, 
the law of China, 432. 


COMMERCE, 
exclusion of cattle as a regulation of commerce, 
288. 
state tax on peddlers and drummers as affecting 
intérstate commerce, 324. 
the Chicago,smoke nuisance ordinance as a regu- 
lation of interstate commerce, 443. 


COMMON LAW, 
federal common law, 44. 
CONSPIRACY, 
combinations for immoral purposes, as, to over- 
throw society or government, 241. 
CONSTITUTION, 
does the United States constitution inhibit state 
laws limiting hours of private daily employment 
384. 
CONSTITUTIONAL LAW. See COMMERCE. 
revocation of physician’s licenses by state 
board, 3. 
constitutionality of amendment to the Missouri 
constitution taxing mortgages, 41. 
the constitutional protection of the obligation of 
contracts, 44. 
subsequent laws impairing the obligation of con- 
tracts, 47. 
prohibition of burial within city limits as an exer- 
cise of the police power, 48. 
constitutionality of statute authorizing the inspec- 
tion of malt liquors, 81. 
cr ‘‘cism of insular tariff cases, 181. 
spc.ial taxation of abutting property for street 
improvements an infringement of property 


rights, “1. 
contemporaneous construction of constitutions, 
272. 


validity of assessments for s. et improvements 
when in substantial excess of venefits, 281. 
quarantine laws as regulations of interstate com- 


CONSTITUTIONAL LAW—Continued. 
state tax on peddlers and drummers as affecting 
interstate commerce, 324. 
cruel and unusual punishment, 461. 
power of state to forbid foreign corporations from 
doing business in its territory, 462. 


CONTEMPT, 

publication of judicial proceedings constituting 
contempt of court, 161. 

failure to obey invalid order of court, 189. 

jurisdiction of courts to punish for contempt, 193. 

newspaper comment on pending cases, 216. 

power to punish for contempt where other reme- 
dies exist, 312. 

tampering with witnesses and jurors as contempt 
of court, 311. 

what is misconduct “in presence of” court, 312. 


CONTRACTS, 

forbearance as a consideration, 7. 

the constitutional protection of the obligation of 
contracts, 44. 

contracts for future delivery, 61. 

mutuality as the essence of contract, 134. 

effort of construing together several contempora- 
neous contracts, 166. 

anticipatory notice of breach of contract, 202. 

estoppel as a species of contract, 207. 

enforcement of contracts based on executory con- 
sideration, 211. 

contracts based on mutual promises and executory 
considerations, 212. 

power of one party to executory contract to stop 
its performance without the consent of the other, 
247. 

contracts in restraint of trade, 343. 


CONVERSION, 
liability of agent, auctioneer or intermeddler with- 


out authority, 481. 


CORPORATIONS, ' 

issue of stock for property, 2. 

majority stockholders as trustees, 42. ° 

limitation of actions against stockholders, 43. 

limitation on right of corporation to amend or re- 
peal by-laws impairing obligations with its stock- 
hoiders, 83. 

corporation law of South Dakota, 92. 

right of officers to compensation, 110. 

right of directors of a corporation to compensation 
for services, 113. 

right of stockholders to combine to control the 
corporation, 163. 

statute imposing individual liability on stock- 
holders not a penalty, 165. 

liability of stockholders on unpaid subscriptions 
for stock, 181. 

right of successive owners of stock to dividends, 
203. 

Arizona’s new corporation law, 214. 

right of corporation to sell its assets to another 
company in fraud of its creditors, 223. 

right of receiver to sue on subscription cancelled 
by insolvent corporations, 244. 

personal action of shareholders against directors 
for fraud and negligence, 263. 

value of mining property taken in payment of cap- 
ital stock, 343. 

power of a state torestrict or forbid the doing 
business withiniits territory by a foreign corpo- 
ration, 462. 

foreign corporations not entitled to the privileges 
and immunities of citizens, or domestic corpora- 
tions, 464. 

criminal liability of corporations in England, 489. 


COUNTIES, 
liability for torts of county poor farms, 65. 


COURTS, 





merce, 291. 


holding justice court on the sidewalk, 480. 
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CREDITORS’ SUIT, 
right ef creditor to maintain creditors’ bill to set 
aside fraudulent transfer of debtor’s property, 
172. 
CRIMINAL EVIDENCE. See also EVIDENCE. 
improper inducements and promises invalidating 
confession as evidence, 90. 
admission of confessions as evidence in criminal 
prosecutions, 91. 
dying declarations must be made in hopeless ex- 
pectation of impending death, 123. 
testimony and ,confessions ,before the grand jury, 
164. 
evidence of intimacy, in cases of adultery, prior 
and subsequent to the offense charged, 245. 


CRIMINAL LAW. 

hypnotism as an excuse for crime, 115. 

liability of counties for lynchings under statute, 
202. 

indictment against Earl Russell, 203. 

criminal liability of those who incite others to 
deeds of violence, 241. 

obtaining money under the exertion of religious 
influences, 242. 

suggestions forthe suppression of crime and treat- 
ment of criminals, 261. 

cruel and unusual punishments, 461. 

criminal liability of corporations in England, 489. 


CRIMINAL TRIAL, 
the probation system for the trial and custody of 
minor criminals, 121. 
motion for change of venue in criminal cases, 324. 
improper remarks of trial judge, 402. 
DAMAGES, , 
distinction between liquidated damages and a pen- 
alty, 183. 
damages recoverable for mental suffering, 470. 
DEATH BY WRONGFUL ACT, ° 
right of action for wrongful death of unborn child, 
382. 
DEFINITION, 
the meaning of “humph,”’ 156. 


DEPOSIT, 
deposit of share certificates—right of foreclosure, 
2. 
DIVORCE, 
uniform federal legislation on the subject of di- 
vorce, 21. 


abstention by a husband from the exercise of his 
marital rights constituting matrimonial deser- 
tion, 41. 
right of wife’s attorneys to recover compensation 
from the husband, 103, 
a unique divorce petition, 488. 
ELECTRICITY, 
right of municipality to arbitrarily order the re- 
moval of poles and wires, 232. 
EQUITY, 
right of creditor to maintain creditors’ billto en- 
force judgment on land fraudulently conveyed, 
170. 
general rule as to venue in chancery, 403. 
ESTOPPEL, + 
estoppel as a species of contract, 207. 
EVIDENCE. See also CRIMINAL EVIDENCE. 
life tables as evidence, 42. 
declarations of adopted father as to illegitimate 
child’s relationship is within the pedigree excep- 
tion to hearsay evidence, 68. 
admission of confessions as evidence in criminal 
prosecutions, 91. 
dying declarations must be made in hopeiess ex- 
pectation of impending death, 123. 
photograph of signatures as evidence, 322. 
edible evidence, 332. 





EXEMPTIONS, 

‘‘family expense statutes” destroying exemption 
of hea‘ds of families against creditors furnishing 
necessaries, 222. 

EXTRADITION, 

interstate extradition of fugitives from justice— 

rights of governor to refuse writ, 421. 


FACTORS AND BROKERS, 
rights of real estate broker to commission, 342. 


FALSE PRETENSES, 
obtaining money under the exertion of religious 
influences, 242. 


FEDERAL COURTS, 
federal common law, 44. 
removal of causes because of diverse citizenship, 
1038. 


FEDERAL JURISDICTION, 
separable controversy as a condition of federal 
jurisdiction, 169. 


FIRE INSURANCE, 
effect of statutes fixing the face ofa policy of in- 
surance as a liquidated demand, 106. 
constitutionality of anti-compact laws, 303. 


FIXTURES, 
tapestries affixed to wal! by tenant for life, 182. 
FORBEARANCE, 
forbearance as a valuable consideration to support 
a contract, 10. 
FORGERY, 
proof of other forgeries to establish forgery of 
note sued on, 324. 


FRAUDULENT CONVEYANCES, 
deed from husband to wife, 102. 
creditors’ bill to enforce judgment on land fraudu- 
lently conveyed, 170. 
promise to make deed in consideration of mar- 
riage, 447. 
GAMING, 
validity of contracts for future delivery as gam - 
bling contracts, 61. 
recovery On loan for gambling, 428. 
validity of loans for gambling purposes, 431. 


GIFTS, 
validity of gift of wifeto husband under married 
women’s acts, 104. 
distinction between gifts ce#usa mortis and inter 
vivos, 121. 
GRAND JURY, 
testimony and confessions before grand jury as 
evidence, 164. 
request that indictment be preferred at next ses- 
sion, 203. 
HIGHWAYS, 
reasons and scope of municipal liability for defect- 
ive highways, 123. 
duty to keep in repair belongs to city and cannot 
be shifted, 125. 
special taxation of abutting property for street 
improvements an infringement of property 
rights, 26]. 
validity of assessments for street improvements 
when in substantial excess of benefits, 281. 
owner of ditch on public highway must keep it 
safe, 468. 


HOMESTEAD, 7 
temporary change of residence as affecting uome- 
stead, 22. P 
investment of proceeds of sale of hoziiestead, 222. 
rights of creditors on voluntary conveyance of 
homestead, 829. ., 
right of alienati:/p of homestead, 331. 


HOMICIDE, 
insanity as a defense in cases of homicide, 205. 
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HOSPITALS, LABOR, i. 
liability of city hospitals for negligence, 63. application of the ‘‘ailen contract labor laws” of if 


lability of privately endowed charity hospitals 
for negligence causing personal injuries or 
death, 226. 

HUMORS OF THE LAW, 58, 73, 94, 135, 175, 216, 275, 295, 
$13, 383, 853, 414, 451, 471. 
HUSBAND AND WIFE, 

abstention by a husband from the exercise of his 
marital rights constituting matrimonial deser- 
tion, 4. 

gift of wife to husband under married women’s 
acts, 104. 

validity of agreements for separation, 146. 

construction of ‘‘family expense statutes” destroy- 
ing the exemption of heads of families against 
creditors furnishing necessaries, 222. 

duty of wife to follow domicile of husband, 264. 

liability of husband for crime of the wife, 323. 

effect of married women’s acts on wife’s 
tract, 441. 

secret conveyances by wife or husband in contem- 
plation of marriage, 449. 


HYPNOTISM, 
hypnotism as an excuse for crime, 115. 


ILLEGITIMACY, 
recognition by putative father, 68. 


IMMORALITY, 
suppression of immoral! publications, 241. 
INJUNCTION, 
right to enjoin acts for which a criminal prosecu- 
tion would lie, 301. 
right to enjoin violation of personal and property 
rights, 301. 
right to injunction where there it a remedy at law, 
_ 342. 
INSANE PERSONS, 
insanity as a defense in cases of homicide, 205. 
lunatic bankrupts, 351. 


INSPECTION, 
constitutionality of liquor inspection laws, 81. 


INSURANCE. See LIFE AND FIRE INSURANCE. 
recovery of compensation by agent for services 
performed without a license, 203. 


INTERIOR DEPARTMENT, 
psycho-physical laboratories, 321. 
INTERNAL REVENUE, 
changes in war revenue taxes, 52 
INTOXICATING LIQUORS, 
constitutionality of statute authorizing the inspec- 
tion of malt liquors, 81. 
seller’s knowledge of buyer’s inten 
resell, 182. 
IRRIGATION, 
rights of riparian owners to the use of a stream for 
irrigation purposes, 133. 
JUDGES, 
justices with a bias, 215. 
judicial precision — a criticism, 441. 
JUDGMENT, 
assignment of part of Judgment without debtor’s 
consent, 244. . 
judgments on confession by warrant of attorney, 
871. 
equitable assignment of judgment, 383. 
equitable assignment of interests in judgment for 
personal injury, 393. 
action on foreign judgment—proof of laws allow- 
ing interest on judgments in foreign state, 402. 
JURIES, 
a brief against the unanimity rule in jury trials, 
173. 
JUSTICE OF THE PEACE, 
holding justice court on the sidewalk, 480. 


con- 


to unlawfully 
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the United States, 863. y 


does the United (States constitution inhibit state 
laws limiting hours of private daily employment, 
384. 
LABORATORIES, 
psycho-physical laboratories, 321. 


LANDLORD AND, TENANT, 
liability of landlord for defective condition of 
premises, 246. 
failure of ‘‘cropper’”’ tenant to comply with con- 
tract, 302. 
LARCENY, 
larceny by keeping what was innocently gotten, 
460. 
LAW AND LAWYERS, 
literature and tbe bar, 33. 
the lawyers’ vacation, 115. 
large fees to great lawyers, 115. 
twenty fourth annual meeting of the American Bar 
Association, i41. 
women as lawyers, 195, 273. 
universal congress of lawyers, 195. 
the altrinistic negligence case lawyer, 214. 
some large fees of lawyers, 214. 
statistics of lawyers in Iowa, 216. 
specialism in the law, 255. 
a unique petition in a suit by a brass band for po- 
litical services, 273. 
the bible in a lawyer’s library, 293. 
lawyer as poet, 373. 
is it permissible for a lawyer to call a womana 
liar, 392. 
the law of China, 482. 
‘‘ambulance chasing” as an evil, 459. 


LAW BOOKS, 
an era in law publishing, 341. 
Book Reviews, Reports and Digests, 
American Digest, Vol. 1900, B., 12. 
American State Reports, Vol. 78, 53. 
Index Digest New York Appeals Reports, 93. 
American Bankruptcy Reports, Vol. 5, 156. 
American State Reports, Vol. 79, 238; Vol. 80, 414. 
American Digest, Vol. 1901 A., 433. 
Book Reviews, Text Books, 
Collier on Civil Service, 53. 
Brandenburg on Bankruptcy, (2d Ed.), 135. 
Greene on the Tax Law of New York, 175. 
McCandless’ Outline of the Law of Real Property, 
2%. 
Hirsch’s Tabulated Digest of Divorce Laws of the 
United States, 275. 
Williams on Municipal Liability for Tort, 294. 
Burdick on Sales, 294. 
Hughes on Admiralty, 313. 
Harriman on Contracts, 313. 
Eaton on Equity, 333. 
Bates on Federal Equity Procedure, 353. 
Spelling on Extraordinary Remedies, 393. 
Waple’s Parliamentary Practice, 393. 
Abbett's Brief on the Facts, 451. 
Watson on Damages for Personal Injuries, 471. 
Bishop's Directions and Forms, 490. 
LETTERS, 
damages for retention of letters delivered by mis- 
take, 323. 
LIBEL AND SLANDER, 
publication by dictation to stenographer, 32. 
what constitutes sufficient publication in cases of 
slander and libel, 32, 
LICENSE, 
recovery of compensation for services performed 
without a license, 203. 
LIENS, 
a purchager’s lien for deposit, 460. 
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LIFE ESTATES, 
subrogation of life tenant paying mortgages 
against remainder-man, 43. 
LIFE INSURANCE 
misstatements ‘and concealments in the applica. 
tion, 23. 
vested interest of beneficiary under a policy of life 
insurance, 184. 
misrepresentations and warranties, 402. 
child insurance and public policy, 441. 
LIFE TABLES, 
life tables as evidence, 42. 
MAINTENANCE, 
common-law doctrine of maintenance still in force 
independent of statutorygenactments, 41. 
MARRIAGE, 
presumption of widow of 56 being past child-bear- 
ing, 202. 
secret conveyance by wife or husband in contem- 
plation of marriage, 449. 
MASTER AND SERVANT, 
lability of master for actsof servant within the 
scope of his employment, 82. 
exception to rule of respondeat superior in cases 
of negligence of servants of charitable institu- 
tions, 229. 
liability of master for acts of ill-tempered over- 
seer, 262.j 
malicious interference of third person resulting in 
discharge of servant, 381. 
right of discharged servant to ‘‘clearance,”’ 381. 
MECHANICS’ LIENS, 
constitutionality of mechanics’ lien law, 163. 
MEDICAL JURISPRUDENCE, 
hypnotism as an excuse for crime, 115. 


MINES AND MINING, 
value of mining property taken in payment for 
capital stock of corporation, 343. 
effect of judgment liens on unpatented mining 
claims, 362. 
MISTAKE, 
mutual wistake of law, 22. 
MONOPOLIES, 
contracts in restraint of trade, 343. 
MORTGAGES, 
rightof foreclosure of share certificates on deposit, 
2. 
constitutionality of,taxation of mortgages, 41. 
adverse possession of grantee under foreclosure 
sale, 82. 
right of mortgagee jto foreclose after death]jof 
mortgagor, 242. 
venue in foreciosure‘suits, 403. 
suit foreclosure a transitoryjproceeding, 403. 
venue of suit involving es in more than 
one county, 407. 


MUNICIPAL CORPORATIONS, 

requiring continuous ringing of bell on street cars, 
an unreasonable ordinance, 23. 

right to prohibit or restrict establishment of 
cemeteries or right of, burial within certain 
limits, 50. 

lability for torts of city hospital, asylum or other 
charitable institutions, 63. 

reasons and scope of liability for defective high- 
ways, 123. 

duty to keep streets in repair belongs to city and 
cannot be shifted, 125. 

responsibility for defective streets is limited to 
highways opened or in use, 126. 

liability for nuisances onjthe highway and objects 
calculated to frighten'’animals, 127. 

authority of municipalities over telephone, tele- 
graph and electric companies in ordering the re- 
moval of poles or other obstructions, 236. 

NAME, 
what’s in a name, 274. 








NEGLIGENCE, 
the non-liability ‘of charitable and eleemosynary 
institutions for negligence causing personal in- 
juries or death, 224. 
failure to ring}bell \orjgive other statutory signals 
at crossing, as negligence per se, 243. 
owner of ditch on public highway must keep it 
sefe, 468. 
NEWSPAPERS, 
publication of judicial proceedings constituting 
contempt of court, 161. 
suppression of immoral publications, 241. 
NEW TRIAL, 
remarks of counsel as)jreversible ‘error in civil 
cases, 85. 
objections andjexceptions‘of, counsel to remark of 
opponent, 86. 
rulings and instructions of trial judge on improper 
remarks of counsel, 86. 
improper remarks of counsel not causing prejudice 
will not reverse, 89. 
reopening of case after judgment, 202. 
NUISANCE, ’ 
the Chicago smoke nuisance ordinance as a regu- 
lation of interstate commerce, 443. 
forcible abatement of common nuisance by indi- 
viduals, a misdemeanor, 485. 
rightjof individual to abate a nuisance, 487. 
OHIO RIVER 
jurisdiction over'the main body of the Ohio river, 
142. 
OIL LANDS, 
liability of owner of well draining oil from adjoin- 
ing land, 122. 
PARTITION, 
title and interest conveyed byjvoluntary deeds in 
partition, 322. 
PARTNERSHIP, 
discharge injbankruptcy/of individual partners in 
partnership proceedings, 42. 
PENALTIES, 
statute imposing individual liability on stock- 
holders not a penalty, 165. 
distinction between liquidated damages and a 
penalty, 183. 
PERSONAL INJURIES, 
the non-liability of,charitable and religious insti- 
tutions for negligencefcausing personal injuries 
or death, 224. 
mental suffering as an element of damages, 468. 
PHOTOGRAPHS, 
photographs of signaturesjas evidence, 322. 
PHYSICIANS AND SURGEONS, 
revocation of physician’s license by state board, 3. 
the licensing of physicians as a valid exercise of 
the police power, 361. 
validity of legislation regulating the practice of 
medicine, 459. 
PLEDGE, 
procedure to foreclose by action, 25. 
definition and application of the term, 25. . 
sale of pledgejunderjtrust, 26. 
POLICE POWER, 
prohibition of burial within city limits, 48. 
sumptuary legislation ander guise of the police 
power, 221. 
the licensing of physicians as a valid exercise of 
the police power, 361. 
POOR FARMS, 
liability for torts, 65. 
POSTMASTERS, ~ 
damages for mistake in delivery of letters, 32%. 


PREFERENCES. See BANKRUPTCY. 
PRESUMPTIONS, 
presumption ,that widow of 56 is past — bear- 
ing, 202. 


retrospective presumptions, 424. 
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PRINCIPAL AND AGENT, 
recovery of compensation |by agent for services 
performed without a license, 203. 
PROBATION SYSTEM, 
the probation system for the trial and custody of 
minor criminals, 121. . 
PSYCHO-PHYSICAL LABORATORY, 
proposed psyeho-physical laboratory 
tional control, 61. 
QUARANTINE, 
quarantine on recommendation of sanitary com- 
mission presumed to be based on sufficient in- 
formation, 288. 
exclusion of infected animals not a regulation of 
commerce, 288. 
RAILROADS, 
liability for negligently killing dog, 242. 
liability for not ringing bells or giving other statu- 
tory signals at crossings, 243. 
legal status of the business 
**scalping,”’ 372. 
REAL ESTATE, 
right of real estate broker to commission, 342. 
REAL PROPERTY, 
damages resulting from injury to oil lands, 122. 
RECEIVERS, 
right of receiver to sue img foreign jurisdiction, 
201. 
right of receiverto sue on subscription cancelled 
by insolvent corporation, 244. 
liability of receiver of railroad as acommon car- 
rier, 362. 
RELBASE, 
consideration in case of personal injury, 481. 


RELIGION AND RELIGIOUS SOCIETIES, 
liability of churches, missionary societies, etc., 
for negligence causing personai injuries or 
death, 224. 


REMAINDERS, 
sale by parent as life tenant for reinvestment, 383. 
REMOVAL OF CAUSES, 
separable controversy as a condition of federal 
jurisdiction, 169. 
REPLEVIN, 
right of joint owner;in crops to replevy his co-ten- 
ant’s interest, 204. 
liability of warehouseman for goods in his charge, 
but held in custodia legis under writ of replevin, 


under na- 


of railroad ticket 


423. 

REVENUE. See INTERNAL REVENUE. 

RIPARIAN LANDS. See WATERS AND WATER 
COURSES. 

SALES, 


damages for breach where anticipatory notice of 
breach was given by the buyer, 202. 
application of rule of caveat emptor where vendee 
has opportunity to inform himself, 281. 
SEPARATION, 
agreement to separate byjbusband and wife, 146. 
SHIPS AND SHIPPING, 
taxation of vessels registered}in foreign port, but 
operating in the taxing state,'282. 
STATUTES, 7 
contemporaneous construction by{the people or 
the legislature, 272. 
contemporaneous construction of statutes, 303. 
a pretermitted statute, 333. 
STREET RAILROADS, 
definition of street railroads as coming within the 
meaning of ‘‘transportation companies,” 268. 


SUBROGATION, 


subrogation of life tenant, 
again: mainder-man, 43. 


paying mortgage, 





SUMPTUARY LAWS, 
sumptuary legislation under guise of the police 
power, 221. 
SURETIES AND SURETYSHIP, 
contract of third person to indemnify sureties 
against Joss on account of surety obligation, 141. 
SURVIVORSHIP, 
distribution of proceeds of insurance policy, 184. 
TAXATION, 
constitutionality of mortgage taxation, 41. 
change in war revenue taxes, 52. 
seat inthe New York stock exchange taxable as 
personality, 102. 
exemption of property used partly for religious 
services and partly as a source of revenue, 183. 
taxation of intangible personal prorerty, 221. 
special taxation of abutting property for street im- 
provements an infringement of property rights, 
261. 
taxation of pe1sonal property, 274. 
right of State to tax vessels registered in foreign 
port, but operating in the taxing state, 282. 
taxation must be for a public purpese, 363. 
taxation of evidences of debt—a suggestion, 490. 
TELEGRAPH AND TELEPHONES, 
liability of telegraph companies for error or delay 
in transmission or delivery, 4. 
right of municipality to arbitrarily order the re- 
moval of poles and wires, 232. 
right of telephone company to erect poles and 
wires in acity under the general laws of a state, 
232. 
right to limit liability, 283. 
the stipulations in telegraph bianks, 283. 
liability of telegraph companies for improper de- 
liver of messages, 401. 
THREATS, 
maliciously injuring trade of another by threats, 
101. 
TORTS, 
torts of charitable institutions maintained by tax- 
ation, 62. 
TRADE-MARKS, NAMES AND LABELS, 
geographical names as trade labels, 101. 
TREASON, 
attempt to take the life of the president as trea- 
son, #21. 
TRIAL AND PROCEDURE, 
value of oral argument, 81. 
remarks of counsel as reversible error in civil 
cases, 85. 
objections and exceptions of counsel to remarks of 
opponent, 86. 
a brief against the unanimity rule in jury trials, 
173, 
the examination of witnesses, 174. 
re-opening of case after judgment, 202. 
justices with a bias, 215. 
cross-examination of witnesses, 350. 
improper remarks of trial judge, 402. 
instructions to the jury as to the effect of proof ofa 
witness’ insanity upon his testimony, 479. 
TRUSTS AND TRUSTEES, 
construction of precatory trusts, 204. 
merger of legal and equitable estates when legal 
and equitable interest becomes vested in same 
person, 262. 
UNFAIR TRADE, 
maliciously injuring trade of another by threats or 
inducements, 101. - 
maliciously inducing one’s customers to quit trad- 
ing with him, 302. 


USURY, 
penalty against national banks fortaking usury, 
409. 
when action for penalty against national bank ac- 
cr’ *3, 409. 


application of payment under usury laws, 413. 
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VENDOR AND PURCHASER, 
& purchaser’s lien for deposit, 400. 
VENUE, 
motion for change of venue in criminal cases, 324. 
venue in foreclosure suits, 403. 
WAR, 
changes in war revenue taxes, 52. 
\WAREHOUSEMEN, 
liability of warehouseman for goods held in custo- 
dia legis under a writ of replevin, 423. 
WARRANTY. 
measure of damages for breach of warranty in the 
sale of acetylene gas, 422. 
WATERS AND WATER COURSES, 
what is meant by riparian land, 128. 


lands beyond a watershed of a stream are riparian, 
if contiguous, 128. 


WATERS AND WATER COURSES.—Continued. 
rights of riparian owners to the use ef a stream for 
_ irrigation purposes, 133. 


jurisdiction over the main body of the Ohio river, 
142. 


unlawful obstruction of navigable stream, 347, 
what are navigable waters, 349. 
WILLS, 
right of residuary devisees to rents and profits ac- 
cruing after testator’s death, 24. 


subrogation of life tenant paying mortgage against 
remainder-man, 43. 
construction of precatory trusts, 204. 


| WITNESSES, - 
| 





the examination of witnesses, 174. 

cross-examination of witnesses. 350. 

instructions to the jury as to the effect of proof of 
a witness’ insanity upon his testimony, 479. 





